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SUMMARY

The Oregon Court of Appeals held that the trial court improperly relied on a probation officer-imposed
curfew violation as a basis for revoking the defendant's probation. Because the record did not establish
that the trial court would have revoked probation based solely on the defendant's failure to report, the
court could not determine that the error was harmless. The revocation judgment was vacated and
remanded for the trial court to reconsider its discretionary decision.
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DISPOSITION vacated

PROCEDURAL POSTURE Defendant appealed a judgment revoking his probation. The state
conceded that the trial court erred by relying on a curfew violation as a
basis for revocation, but argued that the error was harmless because
the court also found that defendant failed to report to his probation
officer.

STANDARD OF REVIEW The appellate court will affirm a probation-revocation judgment only
if it can determine that the defendant was not prejudiced by the trial
court's error. The applicable standard is whether there is little
likelihood that the error affected the outcome of the probation-
revocation proceeding.

PRECEDENTIAL VALUE published and precedential

PARTIES Noah Tyler Cunningham v. State of Oregon
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QUESTIONS PRESENTED

1. Whether the trial court improperly treated defendant's failure to comply with a probation officer's curfew
directive as a violation of the general probation condition requiring him to report as required and abide
by the supervising officer's direction.

2. Whether the trial court's erroneous curfew-violation finding was nonprejudicial because the court also
found that defendant failed to report to his probation officer.

HOLDINGS

1. A probationer's failure to comply with a probation officer's curfew or other directive unrelated to the
obligation to report as required does not violate the general probation condition requiring the probationer
to report as required and abide by the supervising officer's direction.

2. The error was not shown to be harmless because the record did not establish that there was little
likelihood that the erroneous curfew finding affected the trial court's discretionary decision to revoke
probation.

KEY QUOTATIONS

“We will affirm a judgment revoking probation only if we can determine that the defendant was not prejudiced
by the trial court’s error.” (547)

“A defendant is not prejudiced if there is “little likelihood” that the trial court’s error affected the outcome of
the probation revocation proceeding.” (547)

“Thus, we remand the revocation judgment to the trial court for the court to exercise its discretion with a
correct understanding of the probation violations before it.” (551)

FACTUAL BACKGROUND

Defendant was required to report in person to his probation officer at 7:00 a.m. on February 20, 2025, but did not
appear because he was stranded in a nearby town without transportation. He later contacted his supervising
officer and reported the following day. The probation officer alleged several probation violations, including
failure to report and violations based on defendant's absence from his approved residence. The trial court found
that defendant violated a curfew directive in an agreed action plan, also noted the failure to report, revoked
probation, and imposed imprisonment and post-prison supervision.

PROCEDURAL HISTORY

The Curry County Circuit Court found defendant in violation of probation, revoked probation, and imposed 13
months in prison followed by two years of post-prison supervision. The Oregon Court of Appeals held that one
alleged violation—the failure to return to an approved residence before curfew—was legally impermissible and



that the record did not establish that the error was nonprejudicial. The court vacated and remanded for the trial
court to reconsider revocation based on a correct understanding of the violations.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The trial court must reconsider and exercise its discretion to revoke probation using a correct understanding of
which probation violations were legally established. The court may reinstate the revocation judgment after
reconsideration.
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