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SUMMARY

The Florida Fifth District Court of Appeal affirmed the probate court's admission of Dorothy T.
Helling's 1992 will. The court held that, under the 2002 amendment to section 733.107, Florida

Statutes, a presumption of undue influence shifts the burden of proof to the alleged wrongdoer, but the

proponent need overcome the presumption only by the preponderance or greater weight of the

evidence. The court also concluded that competent, substantial evidence supported the findings that

Helling had testamentary capacity and was not unduly influenced.
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Appeal from an order of the probate court admitting Dorothy T.
Helling's 1992 will to probate after a retrial on testamentary capacity

and undue influence.

Whether the probate court's factual conclusions were supported by
competent, substantial evidence; legal issues concerning the
interpretation and application of section 733.107, Florida Statutes,

were reviewed as matters of law.
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QUESTIONS PRESENTED

1. Whether competent, substantial evidence supported the probate court's findings that Helling possessed

testamentary capacity and was not unduly influenced in executing the 1992 will.

2. Whether the 2002 amendment to section 733.107, Florida Statutes, required the presumption of undue
influence to shift the burden of proof to the will's proponent after the contestant established the facts

giving rise to the presumption.

3. Whether the proponent of a will must overcome the presumption of undue influence by clear and

convincing evidence or by a preponderance or greater weight of the evidence.

HOLDINGS

1. When the facts giving rise to the presumption of undue influence are established in a will contest,
section 733.107(2), Florida Statutes (2002), shifts the burden of proof to the will proponent to prove the

nonexistence of undue influence.

2. The 2002 amendment superseded Carpenter and Cripe only insofar as those decisions prohibited shifting
the burden of proof after the undue-influence presumption arose; their descriptions of the circumstances

giving rise to the presumption remain applicable.

3. The will proponent need overcome the presumption of undue influence only by the preponderance, or

greater weight, of the evidence, not by clear and convincing evidence.

4. The probate court's findings that Helling was competent and that Janes did not unduly influence Helling
were supported by the evidence, and the order admitting the 1992 will to probate was affirmed.

KEY QUOTATIONS

“Because section 733.107(2) specifically mandates that the presumption shifts the burden of proof under
sections 90.301 through 90.304 when a presumption of undue influence arises, as it did here, Janes, the

alleged wrongdoer, bore the burden of proving that there was no undue influence.” (878 So. 2d at 443)

“The preponderance or greater weight of the evidence is the generally accepted burden of proof in civil
matters.” (878 So. 2d at 444)

FACTUAL BACKGROUND

Dorothy T. Helling executed a 1992 will that substantially benefited Lorraine Janes. Beneficiaries under
Helling's 1990 will contested the later will, asserting that Helling lacked testamentary capacity and that Janes
procured the will through undue influence while in a fiduciary or confidential relationship with Helling. After
retrial, the probate court found Helling competent and determined by the greater weight of the evidence that

Janes had not unduly influenced Helling or abused a confidential relationship.
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Appellants, beneficiaries under Helling's 1990 will, challenged admission of the 1992 will. At the close of
appellants' evidence in the first trial, the probate court granted Janes's motion for directed verdict and admitted
the will; the appellate court reversed and remanded for a new trial after finding a prima facie case of undue
influence. On retrial, the probate court again admitted the 1992 will, finding Helling competent and concluding

that Janes had not unduly influenced her. The Fifth District affirmed.
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