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SUMMARY

The Supreme Court of South Dakota affirmed a judgment for Dr. Linda Peterson in a medical

malpractice action involving the repair of a vesicovaginal fistula. The court held that evidence

concerning Dr. Peterson's treatment of other patients and expert testimony regarding informed consent

was properly excluded as irrelevant, unreliable, or outside the issues remaining for trial.
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Third appeal in a medical-malpractice action after a jury verdict for
Dr. Peterson. St. John appealed the judgment entered after the third
trial, challenging exclusion of evidence concerning Dr. Peterson's
treatment of other patients and exclusion of expert testimony
concerning an alleged duty to inform St. John that fistula repair was

not Dr. Peterson's specialty.

Evidentiary rulings are reviewed for clear abuse of discretion and will
not be overturned absent prejudicial error. Expert-opinion
admissibility is also reviewed under the trial court's broad discretion,
including its gatekeeping responsibility to ensure relevance and
reliability.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by excluding evidence concerning Dr. Peterson's
treatment of other patients with vesicovaginal fistulas.

2. Whether the circuit court abused its discretion by excluding Dr. Wharton's testimony that Dr. Peterson
breached the standard of care by failing to inform St. John that repairing vesicovaginal fistulas was not

her specialty.

HOLDINGS

1. The circuit court did not abuse its discretion in excluding evidence concerning Dr. Peterson's treatment
of Crystal, Ruth, and Cheryl because the evidence did not make a consequential fact concerning Dr.
Peterson's competence to repair St. John's fistula more or less probable.

2. The circuit court did not err in excluding Dr. Wharton's proposed testimony concerning Dr. Peterson's

treatment of other patients because the testimony was neither relevant nor reliable.

3. The circuit court did not abuse its discretion in excluding Dr. Wharton's proposed testimony because it
addressed informed consent rather than whether a reasonably careful and skillful physician would have

referred St. John to a specialist.

KEY QUOTATIONS

“Rule 404(b) evidence offered to show a defendant’s propensity to commit the act is not relevant.” (9 15)

“When dealing with expert opinion, the court must fulfill a gatekeeping function, ensuring that the expert

opinion meets the prerequisites of relevance and reliability before admission.” ( 19)

“The exclusion of this evidence did not amount to error, much less prejudicial error.” ( 25)

FACTUAL BACKGROUND

St. John claimed Dr. Peterson negligently failed to refer her to a physician specializing in repair of vesicovaginal
fistulas. St. John sought to introduce evidence concerning Dr. Peterson's treatment of three former patients and
expert testimony from Dr. Arnold Wharton about those patients and about informing St. John that fistula repair
was not Dr. Peterson's specialty. The former patients' treatments involved different procedures or outcomes that
did not establish Dr. Peterson's competence regarding St. John's repair, and Dr. Wharton's proposed testimony

relied on materially incorrect assumptions about those treatments.

PROCEDURAL HISTORY

The first jury trial ended without a verdict. After a second trial resulted in a verdict for Dr. Peterson, the Supreme
Court reversed and remanded because the circuit court had improperly applied the Rule 403 balancing test. On



remand, the circuit court reinstated the original judgment, and the Supreme Court again reversed, directing a
retrial. Before and during the third trial, the circuit court excluded the challenged evidence and the jury again

returned a verdict for Dr. Peterson. The Supreme Court affirmed.
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