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SUMMARY

The North Dakota Supreme Court affirmed in part, reversed in part, and remanded a judgment
dismissing Riley S. Kuntz’s claims against the State and related officials. The court held that Kuntz
sufficiently pleaded a civil action under North Dakota’s open records law based on an alleged
unreasonable delay in providing a memorandum of understanding, while affirming dismissal of his
other claims and denial of his motions for default judgment, sanctions, and leave to amend.
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QUESTIONS PRESENTED

1. Whether the district court abused its discretion by denying Kuntz's motion for default judgment based on
the State's service and filing of its answer.

2. Whether the district court abused its discretion by denying sanctions against the State's counsel.

3. Whether Kuntz sufficiently pleaded a civil action under N.D.C.C. § 44-04-21.2 for an alleged
unreasonable delay in responding to his July 2017 open-records requests.

4. Whether Kuntz stated claims under 42 U.S.C. §§ 1983, 1985, 1986, and 1988 based on alleged
violations of North Dakota's open-records law.

5. Whether Kuntz stated claims for fraud, constructive fraud, or deceit and whether leave to amend was
properly denied.

6. Whether the district court properly declined to address Kuntz's requested declaratory relief.

HOLDINGS

1. An affidavit of service by mail signed and filed with the court establishes when the referenced
documents were mailed and served. Including an unsigned copy of the affidavit with the served
documents does not invalidate service.

2. The district court did not abuse its discretion by denying default judgment where the State had appeared,
timely answered, and demonstrated its intent to defend.

3. The district court did not abuse its discretion by denying sanctions against the State's counsel.

4. A civil action under N.D.C.C. § 44-04-21.2 remains available after an allegedly unreasonable delay if
the requester alleges prejudice or harm caused by the delay; later disclosure alone does not necessarily
correct the violation.

5. Claims under 42 U.S.C. §§ 1983, 1985, 1986, and 1988 were properly dismissed because the alleged
deprivation was based solely on violations of North Dakota's open-records law and the defendants were
the State, state agencies, or officials sued in their official capacities.

6. The district court properly dismissed the fraud and constructive-fraud claims and properly denied leave
to amend to assert deceit because the claims lacked a contractual or fiduciary basis where required and
the proposed deceit allegations did not satisfy Rule 9(b)'s particularity requirement.



7. The court declined to decide the merits of Kuntz's requested declaratory relief because the open-records
claim was being remanded and any ruling at that stage would be advisory or premature.

KEY QUOTATIONS

“For the remedies in N.D.C.C. § 44-04-21.2(1) to be unavailable, however, the plain language of N.D.C.C. §
44-04-21.2(3) requires that a violation be “corrected” and that no person be “prejudiced or harmed” by the
violation.” (¶ 33)

“In other words, for a requester to access this section’s remedies when an unreasonable delay in providing
records causes the requester prejudice or harm, the violation cannot be corrected by merely providing the
records.” (¶ 33)

“To the extent Haugrud, 2017 ND 262, ¶ 14, 903 N.W.2d 537, suggests N.D.R.Civ.P. 8(a)(1) applies, we
clarify that a deceit claim requires the same degree of specificity in pleadings as a claim for fraud under
N.D.R.Civ.P. 9(b).” (¶ 51)

FACTUAL BACKGROUND

Kuntz submitted several open-records requests to North Dakota agencies in 2016 and 2017 seeking an MOU
concerning searches of North Dakota driver-license and facial-recognition databases. The agencies requested
clarification or payment, and the State ultimately mailed an MOU to Kuntz after he served his complaint. Kuntz
alleged that the State had unreasonably delayed or denied access to the records and that the delay caused harm or
damages.

PROCEDURAL HISTORY

Kuntz filed an action alleging violations of North Dakota's open records law, federal civil-rights violations, fraud
and deceit, and entitlement to declaratory relief and attorney's fees. After the State provided an MOU following
service of the complaint, the district court denied Kuntz's motions for default judgment and sanctions, granted
judgment on the pleadings, dismissed the claims with prejudice, and denied leave to amend. The North Dakota
Supreme Court affirmed in part, reversed dismissal of the open-records claim concerning the July 2017 requests,
and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remanded for further proceedings limited to alleged violations of N.D.C.C. § 44-04-18 concerning Kuntz's July
2017 open-records requests, and, if necessary, to address requests for declaratory relief relating to any violations
established.
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