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SUMMARY

The Supreme Court of Virginia considered a rescue doctrine case arising from injuries sustained by

Avalon Kimble while attempting to assist Charles Carey after his vehicle caught fire. The court held

that the trial court properly denied amendment of the complaint and excluded evidence of Carey's

intoxication because the degree of his negligence was immaterial to the rescue doctrine. However, the

court held that whether Kimble acted with rash or reckless disregard for her own safety was a jury

question, reversed the motion to strike, and remanded.
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Appeal from a circuit court judgment that denied leave to amend the
complaint, excluded evidence of the victim's intoxication, and granted
the defendant's motion to strike the plaintiff's evidence on the ground

that the rescuer was contributorily negligent as a matter of law.

The denial of leave to amend and the exclusion of evidence are
reviewed for abuse of discretion. A motion to strike is reviewed under
the rule that contributory negligence is generally a jury question and
becomes a question of law only when reasonable minds could not
differ.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by denying Kimble leave to amend her complaint to
allege willful or wanton conduct and seek punitive damages.

2. Whether the circuit court abused its discretion by excluding evidence of Carey's intoxication.

3. Whether Kimble's conduct during the rescue attempt was rash or reckless as a matter of law, making her

contributorily negligent and barring recovery under the rescue doctrine.

HOLDINGS

1. Under the rescue doctrine, the rescuer's right to recover turns on whether the rescuer acted with rash or

reckless disregard for personal safety; the degree of the victim's negligence in creating the peril does not
alter that standard.

2. The circuit court did not abuse its discretion in denying Kimble leave to amend because Carey's alleged

willful or wanton conduct was immaterial and irrelevant under the rescue doctrine.

3. The circuit court did not abuse its discretion by excluding evidence of Carey's intoxication because the
victim's degree of negligence was immaterial and irrelevant to the rescue doctrine analysis.

4. The issue whether Kimble's conduct rose to the level of rash or reckless disregard for her own safety was

for the jury because reasonable minds could differ.

KEY QUOTATIONS

“A rescuer is justified in exposing himself [or herself] to danger, in a manner that would deprive him [or her]
of a recovery for his [or her] injuries under other circumstances, if the peril threatening the victim is
imminent and real, not merely imaginary or speculative, and the rescuer has not rashly or recklessly
disregarded all consideration for his [or her] own safety.” (at 793-794)

“It makes no difference to rescue doctrine analysis whether the victim was guilty of simple negligence, gross
negligence, or willful or wanton conduct in creating his or her peril, because the rescuer's right to recover for
injuries sustained during the rescue attempt rises or falls with the determination whether the rescuer acted

rashly or recklessly.” (at 795)

“We hold that under the facts of this case, reasonable minds could differ on the issue of weighing Kimble's
conduct.” (at 797)

FACTUAL BACKGROUND

On a dark night, Charles Carey rear-ended a construction truck on Interstate 64 and became trapped in his

burning vehicle. Avalon Kimble stopped, crossed the highway to assist Carey, and was struck by a vehicle



traveling approximately sixty-five miles per hour while she stood in an eastbound lane. Carey had a blood

alcohol concentration of 0.15 percent and pleaded guilty to driving under the influence, but the circuit court
excluded evidence of his intoxication.

PROCEDURAL HISTORY

Kimble sued Carey, alleging that Carey's negligence created the peril that prompted her rescue attempt and
proximately caused her injuries. The circuit court denied Kimble's motion to amend to allege willful or wanton
conduct and seek punitive damages, excluded evidence of Carey's intoxication, and struck Kimble's evidence
after concluding that her rescue attempt was rash or reckless as a matter of law. The Supreme Court of Virginia
affirmed the amendment and evidentiary rulings, reversed the judgment striking the evidence, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remanded to the circuit court for further proceedings consistent with the opinion, including submission to the

jury of whether Kimble's rescue conduct was rash or reckless.
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