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SUMMARY

The Rhode Island Supreme Court affirms Nelson Carreiro’s convictions for two counts of first-degree

child molestation. The court considers whether statements made to police after Carreiro invoked his

right to counsel should have been suppressed, including whether he was in custody and whether he

reinitiated questioning and waived counsel. The court also addresses the sufficiency of the evidence

supporting the charged instances of sexual penetration.
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Defendant appealed from a judgment of conviction in the Kent County
Superior Court for two counts of first-degree child molestation,
challenging the denial of his motion to suppress statements and his

motion for judgment of acquittal on count one.

The Supreme Court defers to the trial justice's factual findings on a
motion to suppress and will not overturn them unless clearly
erroneous. Constitutional questions and mixed questions of law and
fact are reviewed de novo, including whether a defendant was in
custody and whether a waiver was voluntary. A denial of a motion for
judgment of acquittal is reviewed by viewing the evidence in the light
most favorable to the state, giving full credibility to the state's
witnesses, and drawing all reasonable inferences consistent with guilt;
the denial is upheld if the evidence and inferences would permit a

reasonable juror to find guilt beyond a reasonable doubt.
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QUESTIONS PRESENTED

1. Whether the trial justice erred in denying defendant's motion to suppress statements made outside the

police station after defendant initially invoked his right to counsel.
2. Whether defendant reinitiated communication with police after invoking his right to counsel.

3. Whether defendant knowingly, intelligently, and voluntarily waived his right to counsel and right to

remain silent.

4. Whether the evidence was sufficient to establish penile-vaginal penetration during the time period

charged in count one.

5. Whether the trial justice erred in denying defendant's motion for judgment of acquittal on count one.

HOLDINGS

1. The trial justice did not clearly err in finding that defendant reinitiated communication with Detective

McGlynn by asking, "Can I talk to you?" after invoking his right to counsel.

2. Defendant knowingly, intelligently, and voluntarily waived his right to counsel and his right to remain

silent when he asked Detective McGlynn, "Can I talk to you?" and then engaged in conversation.

3. The court did not decide whether defendant was in custody outside the station; assuming arguendo that
he was in custody, the suppression ruling was still proper because defendant reinitiated communication

and waived his rights.

4. The complainant's testimony that defendant engaged in full intercourse during the week her mother was
hospitalized, meaning that his penis was inside her vagina, was sufficiently specific to establish penile-

vaginal penetration within the charged period.

KEY QUOTATIONS

“As explained below, even if defendant were in custody outside the station, his claim that his motion to

suppress was denied erroneously still fails.” (16)

“Additionally, an accused “having expressed his desire to deal with the police only through counsel, is not

subject to further interrogation by the authorities until counsel has been made available to him, unless the



accused himself initiates further communication, exchanges, or conversations with the police.”” (19)

“We are well satisfied that defendant knowingly, intelligently, and voluntarily waived such rights when he
asked Det. McGlynn, “Can I talk to you?”” (22)

“Viewing that testimony in the light most favorable to the state, and drawing all reasonable inferences
consistent with guilt, a reasonable juror was entitled to conclude that defendant engaged in vaginal
intercourse with the complainant in the specified time period.” (27)

FACTUAL BACKGROUND

The complainant testified that defendant sexually abused her, including vaginal penetration, when she was
between eleven and twelve years old. During a week when the complainant's mother was hospitalized, defendant
stayed with the complainant and engaged in what the complainant described as full intercourse, clarifying that
defendant's penis was inside her vagina. In 2010, police interviewed defendant, who initially invoked his right to
counsel but later asked, outside the police station, whether he could talk; he made statements concerning his
relationship with the complainant. The indictment charged two time periods, including count one's period from
May 1, 2006, through May 1, 2007.

PROCEDURAL HISTORY

The Superior Court denied defendant's motion to suppress statements made after he initially invoked his right to
counsel, concluding that he was not in custody and, alternatively, that he reinitiated the conversation and waived
his right to counsel. The court denied defendant's motion for judgment of acquittal on count one, and the jury
convicted him on both counts. Defendant received concurrent eighteen-year sentences within a forty-year

sentence to the Adult Correctional Institutions. The Rhode Island Supreme Court affirmed.
DISPOSITION

affirmed

REMAND INSTRUCTIONS

The record was ordered returned to the Superior Court.
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