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SUMMARY

The Supreme Court of Montana affirmed a judgment finding S. Tucker Johnson liable for tortious
interference with a property exchange agreement between Valerie Emmerson and Wallace and Rana
Rae Walker. The court also upheld the award of contract-based attorney fees to the Walkers and the
denial of punitive damages. The opinion addressed preservation of constitutional arguments,
segregation of attorney fees, and the discretionary standard governing punitive damages.
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STANDARD OF REVIEW Findings of fact are reviewed for clear error; conclusions of law are
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reviewed for abuse of discretion.
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QUESTIONS PRESENTED

1. Whether Johnson's conduct constituted tortious interference with the contract between Emmerson and
the Walkers.

2. Whether the district court abused its discretion in awarding the Walkers $35,505.95 in attorney fees.

3. Whether the district court erred by denying the Walkers punitive damages against Johnson.

HOLDINGS

1. Johnson's intentional and calculated efforts to induce Emmerson to abandon the exchange agreement,
secretly acquire the Walkers' property, and use litigation to defeat the agreement were improper and
established the elements of tortious interference with contract. His unpreserved constitutional and
statutory right-to-petition arguments were waived, and plain error review was unwarranted.

2. The district court did not abuse its discretion by awarding the Walkers $35,505.95 in attorney fees
because the exchange agreement authorized fees for enforcing its provisions, the fees related to the
Emmerson and Johnson matters were substantially intertwined, and only approximately $3,000 was
shown to be solely attributable to the Johnson claim.

3. The district court did not abuse its discretion by denying punitive damages because the Walkers failed to
establish actual malice by clear and convincing evidence, and the trier of fact had discretion to determine
whether punitive damages were appropriate.

KEY QUOTATIONS

“In order to establish a claim of tortious interference with a contract, a claimant must prove the defendant's
acts: 1) were intentional and willful; 2) were calculated to cause damage to the plaintiff in his or her
business; 3) were done with the unlawful purpose of causing damage or loss, without right or justifiable cause
on the part of the actor; and 4) that actual damages and loss resulted.” (¶ 23)

“When calculating attorney fees in a case "where it is impossible to segregate the attorney's time between
claims entitling the party to attorney fees and other claims," an attorney may be entitled to the "entire fee."”
(¶ 32)

“"All elements of the claim for punitive damages must be proved by clear and convincing evidence," meaning
"there is no serious or substantial doubt about the correctness of the conclusions drawn from the evidence."”
(¶ 38)

FACTUAL BACKGROUND

Emmerson and the Walkers entered a May 15, 2006, like-kind property-exchange agreement involving their
respective Montana ranches. After learning of the agreement, Johnson offered Emmerson substantially more than



the value she would receive under the exchange, attempted to acquire the Walkers' property through an LLC,
encouraged Emmerson to repudiate the agreement, financed and orchestrated litigation seeking to invalidate it,
and otherwise sought to prevent the exchange from closing. The district court found the agreement valid and
enforceable, ordered Emmerson to perform, found Johnson's conduct tortious interference, awarded
compensatory damages and attorney fees, but denied punitive damages.

PROCEDURAL HISTORY

The Sixth Judicial District Court of Sweet Grass County conducted a bench trial and held that the exchange
agreement between Emmerson and the Walkers was valid and enforceable, ordered specific performance, found
Johnson liable for tortious interference, awarded the Walkers $150,000 in emotional-distress damages and
$35,505.95 in attorney fees, and denied punitive damages. Johnson's counterclaims were dismissed. The
Montana Supreme Court affirmed.

DISPOSITION

affirmed
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