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SUMMARY

The Alaska Supreme Court held that the superior court abused its discretion by denying a pro se

litigant’s continuance request and proceeding to trial without first determining whether his work

obligations constituted good cause for his absence. The court reversed the finding that the absence was

voluntary and remanded for further proceedings, retaining jurisdiction; the dissent would have

affirmed.
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Richard Wagner appealed from a divorce decree and related property
and debt findings after the superior court denied his request for a
continuance, proceeded to trial in his absence, and denied his motion
for reconsideration.

A refusal to grant a continuance is reviewed for abuse of discretion.
Abuse of discretion exists when a party has been deprived of a
substantial right or seriously prejudiced by the ruling. Whether an

absence was voluntary and without good cause is a factual question.
published opinion; precedential

Richard Wagner v. Felicia Wagner

standard of review
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QUESTIONS PRESENTED

1. Whether Richard's telephone call to the court's judicial assistant constituted a legitimate request for a
continuance despite not complying with Alaska Civil Rule 40(e)'s written-motion and affidavit

requirements.

2. Whether the superior court abused its discretion by denying the continuance and proceeding to trial

without determining whether Richard's work obligations provided good cause for his absence.

3. Whether the superior court's property and debt division was proper.

HOLDINGS

1. On the unique facts of the case, Richard's telephone call to the judicial assistant the day before trial
constituted a legitimate request for a continuance, even though it did not comply with Civil Rule 40(e)'s
formal requirements.

2. The superior court abused its discretion by finding Richard's absence voluntary based solely on his
awareness of the trial date and proceeding to trial without first determining whether his work obligations

provided good cause for his absence.

KEY QUOTATIONS

“It was error for the superior court to deny Richard's request for a continuance without informing him of the

proper manner by which to make a request.” (299 P.3d at 172)

“The superior court should have inquired into whether Richard had good cause for failing to attend trial —
that is, whether his work commitments demanded his presence on the day of trial — or whether his absence
was actually voluntary.” (299 P.3d at 175)

“It was an abuse of discretion for the superior court to find that Richard's awareness of the trial date in itself
warranted the denial of his continuance request without first considering whether Richard's absence was

supported by good cause.” (299 P.3d at 176)

FACTUAL BACKGROUND

Felicia and Richard Wagner married in 1993, separated in 2009, and Felicia filed for divorce in 2010. Both
parties represented themselves, and the parties disputed the division of two vehicles and Felicia's student-loan
debt. Richard missed several hearings and, without filing a written motion or affidavit, telephoned the court's
judicial assistant the day before trial to report that work obligations involving emergency fire transportation
would prevent his attendance. The superior court treated his absence as voluntary, proceeded without him, and

based its property and debt findings on Felicia's testimony alone.

PROCEDURAL HISTORY



Felicia Wagner filed for divorce in the Alaska Superior Court. After several hearings at which Richard did not
appear, the superior court denied Richard's telephonic request for a continuance, found his absence from trial
voluntary, conducted a one-day trial based solely on Felicia's testimony, divided the parties' property and debt,
and entered a divorce decree. Richard's motion for reconsideration was denied, and he appealed. The Alaska

Supreme Court reversed the finding that Richard's absence was voluntary and remanded for further proceedings
concerning good cause.
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REMAND INSTRUCTIONS

The superior court must determine whether Richard's absence from trial was voluntary or supported by good
cause, potentially by requesting additional affidavits or conducting an evidentiary hearing. The Supreme Court

retained jurisdiction to review the findings unless the superior court finds good cause and orders a new trial.
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