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SUMMARY

The Washington Supreme Court held that the common-law medical necessity defense remains

available in marijuana prosecutions and was not abrogated by the Washington State Medical Use of

Marijuana Act or by marijuana’s classification as a Schedule I controlled substance. The court

reversed and remanded for the trial court to determine whether William Kurtz presented sufficient

evidence to support the defense, including whether compliance with the Act was a viable legal

alternative. A dissent argued that the statutory medical-marijuana scheme eliminated the prerequisite

lack of a legal alternative.
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Kurtz petitioned for review of a Court of Appeals decision affirming
the trial court's refusal to allow him to present common law and
statutory medical marijuana defenses. The Supreme Court granted
review and considered whether the common law medical necessity
defense remained available after enactment of Washington's Medical

Use of Marijuana Act.

The trial court's determination concerning availability of the defense is

a question of law reviewed de novo.
Published, precedential Washington Supreme Court en banc opinion
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QUESTIONS PRESENTED

1. Whether Washington's common law medical necessity defense remains available in a prosecution

involving marijuana after enactment of the Medical Use of Marijuana Act.

2. Whether the legislature's classification of marijuana as a schedule I controlled substance, and the
Washington Supreme Court's decision in Seeley v. State, abrogated the common law medical necessity

defense.

3. Whether the Medical Use of Marijuana Act superseded or abrogated the common law medical necessity

defense.

4. Whether the existence of the statutory medical marijuana scheme constitutes a legal alternative relevant

to, but dispositive of, the common law necessity defense.

HOLDINGS

1. The common law medical necessity defense remains available in marijuana prosecutions after enactment
of the Washington State Medical Use of Marijuana Act, provided there is evidence supporting the

defense.

2. Neither the legislature's classification of marijuana as a schedule T substance nor the court's decision in

Seeley abrogated the common law medical necessity defense.

3. The mere existence of the Medical Use of Marijuana Act does not foreclose the common law medical
necessity defense, but compliance with the Act may be considered in determining whether the defendant

had a viable legal alternative.

KEY QUOTATIONS

“Thus, implicit in the marijuana necessity defense is whether an individual has a viable legal alternative to
the illegal use of marijuana. In other words, the mere existence of the Act does not foreclose a medical
necessity defense, but it can be a factor in weighing whether there was a viable legal alternative to a violation

of the controlled substances law.” (at 13)

“Where, as here, there was no statement in the statute expressing such intent, and no inconsistencies between
the two, we hold that the common law defense of medical necessity continues to be an available defense if

there is evidence to support it.” (at 15)

“We hold that the common law medical necessity defense for marijuana remains available following the
Medical Use of Marijuana Act.” (at 15)

FACTUAL BACKGROUND

In 2010, police executed a search warrant at Kurtz's home and found marijuana and marijuana plants. Kurtz was

charged with manufacturing and possession of marijuana. At trial, he sought to introduce medical authorizations



and raise both a common law medical necessity defense and a statutory medical marijuana defense, but the trial

court excluded both defenses and the jury convicted him.

PROCEDURAL HISTORY

Police searched Kurtz's home pursuant to a warrant and found marijuana and marijuana plants. The trial court
denied his request to present common law medical necessity and statutory medical marijuana defenses, and a
jury convicted him of possession and manufacturing marijuana. The Court of Appeals affirmed the ruling
concerning the defenses but remanded on a separate offender-score issue. The Supreme Court reversed and
remanded for the trial court to determine whether Kurtz presented sufficient evidence to support the common
law defense.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must determine whether Kurtz presented sufficient evidence to support a medical necessity
defense under Diana, including whether compliance with the Medical Use of Marijuana Act was a viable legal

alternative. If the evidence supports the defense, Kurtz is entitled to a new trial.
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