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SUMMARY

The Sixth Circuit held that 8 U.S.C. § 1231(a), not § 1226(a), provides the statutory authority for

detaining aliens in withholding-only proceedings, meaning such aliens are not entitled to bond

hearings. The court also held that the petitioner's continued detention did not violate due process under

Zadvydas v. Davis because his removal was reasonably foreseeable given the pending immigration

proceedings. The decision joins the Third and Ninth Circuits in a split with the Second and Fourth

Circuits on the statutory interpretation issue.
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QUESTIONS PRESENTED

1. Whether aliens in withholding-only proceedings are detained under 8 U.S.C. § 1226(a) or § 1231(a),
entitling them to a bond hearing.

2. Whether continued detention without a bond hearing violates due process under Zadvydas v. Davis.

HOLDINGS

1. Section 1231(a) provides the authority for detaining aliens in withholding-only proceedings, such that

they are not entitled to a bond hearing under the regulations.

2. Because Melara's removal is reasonably foreseeable, his continued detention does not violate due

process at this time under the Zadvydas framework.

KEY QUOTATIONS

“Section 1226(a) states: 'On a warrant issued by the Attorney General, an alien may be arrested and detained

pending a decision on whether the alien is to be removed from the United States."” (at 5)

“Section 1231(a)(1)(A) holds: 'Except as otherwise provided in this section, when an alien is ordered
removed, the Attorney General shall remove the alien from the United States within a period of 90 days (in

this section referred to as the 'removal period')."” (at 5-6)

“Section 1231(a)(5) explains that '[i]f the Attorney General finds that an alien has reentered the United States
illegally after having been removed . . . the prior order of removal is reinstated from its original date and is

not subject to being reopened or reviewed.'” (at 7)

“The Supreme Court noted: 'We have found nothing in the history of these statutes that clearly demonstrates a
congressional intent to authorize indefinite, perhaps permanent, detention. Consequently, interpreting the
statute to avoid a serious constitutional threat, we conclude that, once removal is no longer reasonably

foreseeable, continued detention is no longer authorized by statute.'” (at 12)

FACTUAL BACKGROUND

Melara, a native of El Salvador, reentered the United States illegally after a prior removal. His 2008 removal
order was reinstated. He expressed fear of returning to El Salvador due to MS-13 threats, leading to withholding-
only proceedings. He has been detained since December 2017. The 1J denied withholding, and the BIA initially

dismissed the appeal but later vacated and reinstated it after remand.

PROCEDURAL HISTORY

Melara filed a habeas corpus petition in the Northern District of Ohio seeking release or a bond hearing. The
district court dismissed the petition, holding that § 1231(a) governs his detention and that his removal is

reasonably foreseeable.

DISPOSITION

affirmed
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