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SUMMARY

The Nebraska Supreme Court affirmed the dismissal of negligence claims against two childcare
centers arising from the fatal abuse of an infant by a former employee. The court held that, under the
Restatement (Third) of Torts, the centers' alleged failure to report the former employee's abuse did not
create a general duty to protect the infant from risks created by a third party, and no applicable special
relationship imposed such a duty on the facts presented.
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PROCEDURAL POSTURE The Bells appealed from a directed verdict dismissing their negligence
claims against two childcare centers and their directors. The childcare
centers cross-appealed the district court's ruling that they owed a legal
duty and breached that duty. The Nebraska Supreme Court granted a
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STANDARD OF REVIEW A directed verdict at the close of all the evidence is proper when
reasonable minds cannot differ and can draw only one conclusion from
the evidence. Whether a legal duty exists is a question of law
dependent on the facts, which the appellate court independently
resolves.
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QUESTIONS PRESENTED

1. Whether the childcare centers owed Cash or the Bells a legal duty to protect them from the criminal acts
of Cullen, a former employee.

2. Whether the centers' failure to report or alleged concealment of Cullen's prior abuse created a risk of
physical harm sufficient to trigger a duty under Restatement (Third) of Torts §§ 7 and 37.

3. Whether a former employer-employee relationship supported an affirmative duty under Restatement
(Third) of Torts § 41(b)(3).

4. Whether the remaining assignments concerning breach, proximate cause, and evidentiary rulings needed
to be reached after resolving the duty issue.

HOLDINGS

1. Restatement (Third) of Torts § 7 imposes a general duty of reasonable care only when the actor's
affirmative conduct creates a risk of physical harm; it does not impose a universal duty of reasonable
care to all others in all circumstances.

2. The failure to rescue, protect, or report another person's dangerous conduct is not, standing alone,
conduct creating a risk of harm under § 7 and does not give rise to a duty of care under that section.

3. The childcare centers' prior employer-employee relationship with Cullen did not create an affirmative
duty to protect Cash or the Bells from Cullen's later criminal acts after her employment ended.

4. The directed verdict for the childcare centers was affirmed because, as a matter of law, the centers owed
no legal duty to Cash or the Bells.

KEY QUOTATIONS

“Section 7 of this Restatement states the general principle that an actor has a duty of reasonable care when
the actor’s conduct creates a risk of physical harm to others. [Section 37] states a complementary principle:
there is no duty of care when another is at risk for reasons other than the conduct of the actor, even though the
actor may be in a position to help.” (299 Neb. at 153)

“The failure to rescue or protect another from harm is not conduct creating a risk of harm under § 7 and does
not give rise to a duty of care under that section.” (299 Neb. at 155)

“Because there can be no liability in tort in the absence of a legal duty, we must affirm the trial court’s
decision to direct a verdict in favor of the childcare centers.” (299 Neb. at 159)

FACTUAL BACKGROUND



Christopher and Ashley Bell hired Sarah Cullen as an in-home nanny for their infant son, Cash, after a
background check revealed no concerns. Cullen had previously worked at La Petite and Grow With Me, where
coworkers observed conduct the Bells characterized as abusive; the centers investigated but did not report the
conduct to authorities. After Cullen fatally injured Cash, the Bells alleged that timely reporting by the centers
would have prevented Cullen from obtaining the nanny position or would have led to her earlier placement on
the child-abuse registry.

PROCEDURAL HISTORY

The Bells sued the nanny for battery and sued La Petite Academy, Grow With Me, and related directors for
negligently failing to report the nanny's alleged child abuse while she was employed at the centers. The district
court directed a verdict for the childcare centers at the close of the Bells' evidence, primarily finding that the
alleged causal chains were too speculative to establish proximate cause. The court affirmed on the alternative
threshold ground that the childcare centers owed no legal duty to protect Cash or the Bells from the nanny's later
criminal acts.

DISPOSITION

affirmed
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