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SUMMARY

The Appellate Division, Second Department reversed an order denying defendants' CPLR 3211(a)
motion to dismiss a personal-injury complaint arising from a sidewalk accident. The court held that
documentary evidence, including deeds, established that individual homeowners—not the defendants
—owned the real property abutting the sidewalk. Because the duty to maintain the sidewalk under

Administrative Code § 7-210 arises from abutting-property ownership, the court granted dismissal.
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DISPOSITION reversed

PROCEDURAL POSTURE Defendants appealed from an order denying their CPLR 3211(a)

motion to dismiss a personal-injury complaint.

STANDARD OF REVIEW On a CPLR 3211(a)(1) motion, dismissal is warranted when
documentary evidence utterly refutes the plaintiff's factual allegations
and conclusively establishes a defense as a matter of law. On a CPLR
3211(a)(7) motion, the court liberally construes the pleading, accepts
its factual allegations as true, affords the plaintiff every favorable
inference, and determines whether the alleged facts fit within a
cognizable legal theory; where evidentiary material is submitted
without conversion to summary judgment, the criterion is whether the

plaintiff has a cause of action.
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QUESTIONS PRESENTED

1. Whether documentary evidence established as a matter of law that the defendants did not own the real

property abutting the sidewalk.

2. Whether the defendants could be liable for the alleged sidewalk condition under Administrative Code of
the City of New York § 7-210 when they did not own the abutting property.

3. Whether the complaint should be dismissed under CPLR 3211(a)(1) and CPLR 3211(a)(7).

HOLDINGS

1. Deeds and other evidentiary material demonstrating that the individual homeowners, rather than the
defendants, owned the real property abutting the sidewalk utterly refuted the complaint's ownership

allegations and conclusively established a defense as a matter of law.

2. The duty to maintain a public sidewalk under Administrative Code § 7-210 arises from ownership of the
real property abutting the sidewalk; defendants who did not own the abutting property therefore could

not be held liable on the pleaded sidewalk-maintenance theory.

KEY QUOTATIONS

“Furthermore, this showing also demonstrated that the plaintiff had no cause of action, as the duty to
maintain a public sidewalk arises from ownership of abutting real property” (*2)

“Under CPLR 3211(a)(1), a dismissal is warranted only if 'the documentary evidence utterly refutes plaintiff's

factual allegations, conclusively establishing a defense as a matter of law'” (*1)

FACTUAL BACKGROUND

On June 26, 2021, Etimos allegedly tripped over a defective sidewalk flag adjoining homes in the Stonecrest
Court housing development and sustained personal injuries. The Stonecrest Homeowners Association was
responsible for maintaining the development's common elements and had retained Casa Bella Property
Management, LLC, as property manager. Etimos alleged that the defendants owned the properties abutting the
sidewalk and were negligent in maintaining it, but deeds submitted by defendants showed that the individual
homeowners owned the abutting property.



PROCEDURAL HISTORY

Elias Etimos sued the defendants for injuries allegedly sustained when he tripped over a defective sidewalk flag.
The Supreme Court, Kings County, denied defendants' motion to dismiss the complaint. The Appellate Division

reversed and granted the motion.
DISPOSITION

reversed
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