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SUMMARY

The Supreme Court of Hawaiʻi held that Hawaiʻi Revised Statutes § 663-10.5, abolishing joint and
several liability for government entities, did not supersede the highway-accident exception in § 663-
10.9(4). The court affirmed joint and several liability for noneconomic damages against the State and
Danielle Bauer, upheld the allocation of fault at 20% to the State and 80% to Bauer, and ordered that
economic damages be awarded against the State according to § 663-10.9(1).
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QUESTIONS PRESENTED

1. Whether HRS § 663-10.5, which generally limits a government entity's liability to its percentage share
of damages, superseded or impliedly repealed HRS § 663-10.9(4)'s exception preserving joint and
several liability for noneconomic damages in highway-design and maintenance cases when the
government had reasonable prior notice of a similar occurrence.

2. Whether the circuit court abused its discretion by amending its findings to increase the State's allocation
of fault from 15 percent to 20 percent.

3. Whether the circuit court had jurisdiction and properly exercised its authority under HRCP Rule 60 to
correct the final judgment after the State's first appeal had been dismissed.

4. Whether HRS § 663-10.5 superseded or impliedly repealed HRS § 663-10.9(1)'s exception preserving
joint and several liability for economic damages in actions involving injury or death to persons.

HOLDINGS

1. HRS § 663-10.5 did not supersede or impliedly repeal HRS § 663-10.9(4). The State therefore remained
jointly and severally liable for noneconomic damages because the case involved highway design and
maintenance and the State had reasonable prior notice of a similar occurrence.

2. The circuit court did not abuse its discretion by increasing the State's allocation of fault from 15 percent
to 20 percent.

3. The circuit court had jurisdiction to grant the State's Rule 60 motion after the State's appeal had been
dismissed, and it properly corrected the judgment to conform to the amended findings and conclusions.

4. HRS § 663-10.5 did not supersede or impliedly repeal HRS § 663-10.9(1). Because the State and Bauer
were joint tortfeasors in an action involving injury to a person, the State was jointly and severally liable
for the Kienkers' stipulated $200,000 in economic damages.

KEY QUOTATIONS

“We hold that Hawai`i Revised Statutes (HRS) § 663-10.5 (Supp.2005),[1] which abolishes joint and several
liability for government entities, did not supercede or impliedly repeal (1) HRS § 663-10.9(4) (Supp.2005),[2]
which expressly allows for recovery of noneconomic damages in motor vehicle accidents involving the
maintenance and design of highways, or (2) HRS § 663-10.9(1), that provides for the recovery of economic
damages against joint tortfeasors in actions involving injury or death to persons.” (110 Haw. at 97-98)

“Like HRS § 663-10.9(4), HRS § 663-10.9(1) sets forth an exception to the elimination of joint and several
liability by allowing "recovery of economic damages against joint tortfeasors in actions involving injury or
death to persons[.]"” (110 Haw. at 159-60)



“In light of the court's findings and conclusions and the stipulation among the parties as to economic
damages, we conclude the State is jointly and severally liable for the Kienkers' economic damages of
$200,000, pursuant to HRS § 663-10.9(1).” (110 Haw. at 161)

FACTUAL BACKGROUND

On July 5, 1997, Jeffrey Kienker was driving northbound on Queen Kaʻahumanu Highway when Danielle Bauer,
traveling southbound, swerved across the centerline and struck his vehicle head-on. Bauer had been traveling
behind vehicles stopped for a left turn, and the highway shoulder was blocked, while the intersection lacked a
left-turn lane or other appropriate channelization. The circuit court found that increasing traffic, development
near the access road, prior similar accidents, and warnings from the Kona Traffic Safety Committee gave the
State notice of the dangerous intersection and that both Bauer's negligence and the State's failure to correct the
condition legally caused the Kienkers' injuries.

PROCEDURAL HISTORY

The Kienkers sued Bauer and the State after Bauer crossed the centerline and collided with Jeffrey Kienker's
vehicle, alleging that the State negligently failed to design and maintain a safe highway intersection. After a
jury-waived liability trial, the circuit court found the State 20 percent at fault and Bauer 80 percent at fault, and
held the State jointly and severally liable for noneconomic damages under HRS § 663-10.9(4). The court later
corrected the judgment under HRCP Rule 60 to remove joint and several liability for economic damages,
entering a final judgment on May 12, 2003. The Supreme Court affirmed the fault allocation and noneconomic-
damages ruling, but held that the State was also jointly and severally liable for the stipulated economic damages
and remanded for amendment of the judgment.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Amend the May 12, 2003 final judgment to provide that the State is jointly and severally liable to the Kienkers
for $200,000 in economic damages. The judgment was affirmed insofar as it allocated 20 percent fault to the
State and imposed joint and several liability for noneconomic damages. The August 9, 2002 order denying
Bauer's motion for reconsideration or clarification was vacated.
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