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SUMMARY

The New Mexico Supreme Court holds that NMSA 1978, Section 40-3-3, which provides that neither
spouse may be excluded from the other's dwelling, does not create immunity from prosecution for
burglary of a spouse's separate residence. The Court concludes that the defendant's surreptitious entry
into his estranged wife's apartment, without permission and with criminal intent, satisfied the
unauthorized-entry element of aggravated burglary. The Court reverses the lower courts and remands
for reinstatement of the aggravated burglary conviction.
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QUESTIONS PRESENTED

1. Whether NMSA 1978, Section 40-3-3, providing that neither spouse can be excluded from the other's
dwelling, precludes prosecution and conviction for burglary of a spouse's separate residence.

2. Whether the evidence established an unauthorized entry sufficient to support Defendant's aggravated
burglary conviction.

HOLDINGS

1. NMSA 1978, Section 40-3-3 does not provide immunity from prosecution for burglary of a spouse's
separate residence. The statute concerns marital property rights and does not authorize an unconsented
criminal entry into a spouse's separate dwelling.

2. Defendant's aggravated burglary conviction was legally supported because the evidence established that
the apartment was his wife's separate residence, he had agreed not to retain a key, he lacked permission
to enter, and he entered surreptitiously through a window before committing the charged crimes.

KEY QUOTATIONS

“the marital property provisions of statutes such as Section 40-3-3 do not provide immunity from prosecution
for burglary of a spouse’s separate residence.” (¶ 23)

“Because we conclude that the marital property provisions of Section 40-3-3 do not provide immunity from
prosecution for burglary of a spouse’s separate residence, we reverse both courts below and remand to the
district court with instructions to enter an amended judgment and sentence reinstating Defendant’s
aggravated burglary conviction.” (¶ 25)

FACTUAL BACKGROUND

Gerard Parvilus and his wife agreed that she would live separately with their child in an apartment for which she
was the sole leaseholder, and Parvilus surrendered his keys before leaving for South Korea. He later returned
without telling her, entered the apartment surreptitiously through a bedroom window without permission, and
committed crimes involving his wife's boyfriend and wife. The jury convicted him of aggravated burglary,
among other offenses, but the burglary conviction was set aside below on the theory that the marital-property
statute gave him an unrestricted right to enter his wife's separate residence.

PROCEDURAL HISTORY

A jury convicted Gerard Parvilus of several offenses, including aggravated burglary of his estranged wife's
separate apartment. The district court granted judgment notwithstanding the verdict on the aggravated burglary
count, concluding that NMSA 1978, Section 40-3-3 precluded conviction because a spouse could not be
excluded from the other's dwelling. The Court of Appeals affirmed, and the New Mexico Supreme Court granted
certiorari, reversed both lower courts, and remanded for reinstatement of the conviction.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

The district court was instructed to enter an amended judgment and sentence reinstating Defendant's aggravated
burglary conviction.
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