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SUMMARY

The Alabama Supreme Court affirmed summary judgment for Keller Industries in an Alabama

Extended Manufacturer's Liability Doctrine action arising from a plaintiff's fall from an aluminum

ladder. The court held that the plaintiffs' expert testimony, including the unsupported assertion that the

ladder was possibly underdesigned, did not create a genuine issue of material fact and was properly

excluded or insufficient even if considered. The court declined to adopt the Daubert standard for civil

cases and applied Alabama's general-acceptance standard for scientific expert testimony.
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The plaintiffs appealed from a summary judgment entered for Keller
Industries in an Alabama Extended Manufacturer's Liability Doctrine
action involving an aluminum ladder. The appeal also concerned the
treatment of the plaintiffs' expert's deposition testimony in connection

with a motion in limine.

Summary judgment is reviewed de novo, applying the same standard
as the trial court to determine whether the evidence presents a genuine
issue of material fact. The admission or exclusion of expert testimony

is reviewed for clear abuse of discretion.
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QUESTIONS PRESENTED

1. Whether the Slays presented substantial evidence of a defective or negligently designed or manufactured
ladder and proximate causation sufficient to defeat summary judgment under the Alabama Extended

Manufacturer's Liability Doctrine.

2. Whether the trial court erred by excluding or, alternatively, by considering and rejecting the plaintiffs'

expert's deposition testimony.

3. Whether Alabama should adopt the Daubert scientifically reliable standard for expert testimony in civil

cases.

HOLDINGS

1. Summary judgment for Keller was proper because the Slays failed to present substantial evidence that
the ladder was defective or negligently designed or manufactured, or that any such defect or negligence

proximately caused Slay's injury.

2. The judgment was proper under either possible rationale: the trial court acted within its discretion if it
excluded Dr. Stephens's testimony, and summary judgment was proper if the court considered the

testimony because it was insufficient to create a genuine issue of material fact.

3. The court declined to decide whether to adopt Daubert's scientifically reliable standard in civil cases
because Dr. Stephens's testimony would not satisfy either the existing Frye general-acceptance standard
or the Daubert standard.

KEY QUOTATIONS

“Mere assertions of belief, without any supporting research, testing, or experiments, cannot qualify as proper
expert scientific testimony under either the "general-acceptance" standard enunciated in Frye or the
"scientifically reliable" standard of Daubert.” (626)

“His bald assertion in testimony that the ladder was "possibly underdesigned,” even if asserted by a
mechanical engineer generally qualified to speak expertly on such matters, does not have the proper
generally accepted scientific support necessary to create a material issue of fact and is not sufficient to carry

the nonmovants' burden on a motion for a summary judgment.” (626)

FACTUAL BACKGROUND



In 1994, Simmie James Slay fell from an aluminum ladder manufactured by Keller Industries in 1974 and
suffered multiple broken bones and kidney damage. The Slays' expert, Dr. B.J. Stephens, had not tested the
ladder or exemplar ladders, measured the aluminum gauge, or reconstructed the accident, and he could not
identify a defect or causation with reasonable certainty. He stated only that the ladder was possibly

underdesigned and suggested that thicker-gauge aluminum could make it stronger.

PROCEDURAL HISTORY

The Slays sued Keller and Watters for negligent and wanton design, manufacture, distribution, and failure to
warn after Slay fell from a ladder and was injured. Keller filed for bankruptcy, and the case was stayed; after the
case returned to the active docket with Keller as the only defendant, Keller moved in limine to exclude the
plaintiffs' expert testimony and moved for summary judgment. The trial court granted summary judgment for
Keller, and the Supreme Court of Alabama affirmed. The plaintiffs did not challenge the summary judgment

entered for Watters.
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