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SUMMARY

The Supreme Court of Appeals of West Virginia held that the state's health care services provider
privilege tax did not apply to homemaker and case management services provided under the
Aged/Disabled Home and Community-Based Services Waiver Program. The court construed the
ambiguous tax statute in favor of the taxpayers and affirmed an injunction against enforcement. It also
held that the Tax Commissioner's attempt to impose the tax through a letter constituted an improperly

promulgated agency rule under the Administrative Procedures Act.
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QUESTIONS PRESENTED

1. Whether the privilege tax imposed by West Virginia Code § 11-13A-3 applies to homemaker and case
management services provided pursuant to the Aged/Disabled Home and Community-Based Services
Waiver Program.

2. Whether the Tax Commissioner's March 3, 1998, letter announcing a new tax-enforcement policy

constituted an agency rule subject to the Administrative Procedures Act's rulemaking requirements.

HOLDINGS

1. The privilege tax imposed by West Virginia Code § 11-13A-3 does not apply to case management
services supplied pursuant to the Aged/Disabled Home and Community-Based Services Waiver

Program.

2. The privilege tax imposed by West Virginia Code § 11-13A-3 does not apply to homemaker services
provided pursuant to the Aged/Disabled Home and Community-Based Services Waiver Program, absent

further legislative clarification.

3. The Commissioner's letter constituted an agency rule because it established a generally applicable policy
affecting private rights and interpreted and implemented tax laws. Because it was not promulgated under

the Administrative Procedures Act, the attempted tax enforcement was void and ineffective.

KEY QUOTATIONS

“Therefore, we hold that the privilege tax levied upon health care services providers through W. Va.Code §
11-13A-3 (1997) (Repl.Vol. 1999) does not apply to "case management services" supplied pursuant to the
Aged/Disabled Home and Community-Based Services Waiver Program.” (463)

“Accordingly, we hold that "homemaker services" provided pursuant to the Aged/Disabled Home and
Community-Based Services Waiver Program are not subject to the health care providers privilege tax levied
by W. Va.Code § 11-13A-3 (1997) (Repl.Vol. 1999).” (463)



“Because the Commissioner's stated policy did not follow the requisite mandates for formal proposal,

approval, adoption, etc., see id., his attempted enforcement of the health care services providers tax was void
and ineffective.” (464)

FACTUAL BACKGROUND

The appellees provide homemaker and case management services through West Virginia's Aged/Disabled Home
and Community-Based Services Waiver Program, which is funded by state and federal Medicaid funds. West
Virginia imposed a privilege tax on certain health care services in 1993, but the appellees were not taxed and
refunds were issued for several years. In 1998, the Tax Commissioner changed course and issued a letter

announcing that all services provided pursuant to a plan of care, including nonmedical services, would be taxed.

PROCEDURAL HISTORY

The appellees filed an action in the Circuit Court of Kanawha County challenging the applicability of the health
care services provider tax after the Tax Commissioner issued a March 3, 1998, letter stating that Medicaid
waiver providers' medical and nonmedical services would be taxed prospectively. The circuit court declared that
the tax did not apply to the appellees' services, enjoined enforcement, and held that the Commissioner's letter

constituted an improperly promulgated rule. The Supreme Court of Appeals of West Virginia affirmed.

DISPOSITION

affirmed
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