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SUMMARY

The Supreme Court of Appeals of West Virginia answered a certified question concerning whether a
bankruptcy trustee, possessing bona fide purchaser status under 11 U.S.C. § 544(a)(3), prevails over
the holder of a recorded deed of trust that was improperly acknowledged. The court held that priority
depends on whether an improper benefit was obtained or harm resulted from the defective
acknowledgment. If neither occurred, the deed of trust provides constructive notice under West

Virginia law; otherwise, the trustee prevails.
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QUESTIONS PRESENTED

1. Whether a bankruptcy trustee possessing the status of a bona fide purchaser without notice under 11
U.S.C. § 544(a)(3) prevails over the holder of a deed of trust that was recorded but improperly
acknowledged.

2. Whether an improperly acknowledged deed of trust provides constructive notice under West Virginia

law when no improper benefit was obtained and no harm flowed from the transaction.

HOLDINGS

1. A bankruptcy trustee's priority over the holder of a recorded but improperly acknowledged deed of trust
depends on whether an improper benefit was obtained by the notary or any party to the instrument and
whether any harm flowed from the transaction. If neither an improper benefit nor harm resulted, the
imperfectly acknowledged deed of trust provides constructive notice under West Virginia law and the
trustee does not prevail; if either occurred, the acknowledgment is invalid, the deed of trust provides no

constructive notice, and the trustee prevails.

2. Certified legal questions are reviewed de novo.

KEY QUOTATIONS

“In answer to the Bankruptcy Court’s question, we find that whether the bankruptcy trustee, given the status
of a bona fide purchaser without notice by federal bankruptcy law, prevails over the holder of a deed of trust
recorded but improperly acknowledged, depends upon whether an improper benefit was obtained by the

notary or any party to the instrument, as well as whether any harm flowed from the transaction.” (786)

“If neither improper benefit nor any harm flowed from the transaction, then the imperfectly acknowledged
deed of trust provides constructive notice under West Virginia law for the purpose of discerning priority in a

bankruptcy action.” (786)

FACTUAL BACKGROUND

Russell and Wendy Williams refinanced their Berkeley County, West Virginia home on November 2, 1999, and
executed a deed of trust securing a $119,000 loan. A Maryland notary acknowledged the signatures in West
Virginia and altered the acknowledgment to make it appear that the Williams had signed in Maryland, although
the notary lacked authority to acknowledge signatures in West Virginia. The deed of trust was recorded, the
Williams later filed Chapter 7 bankruptcy, and the bankruptcy trustee challenged the lender's secured priority

under the Bankruptcy Code's bona fide-purchaser powers.

PROCEDURAL HISTORY

Russell and Wendy Williams filed a voluntary Chapter 7 bankruptcy petition after refinancing their home and
granting deeds of trust that were acknowledged in West Virginia by a Maryland notary who lacked authority to

perform the acknowledgments there. The bankruptcy trustee commenced an adversary proceeding and sought



summary judgment, contending that the defective acknowledgment prevented the deeds of trust from securing
priority against the bankruptcy estate. The Bankruptcy Court certified the priority question to the West Virginia
Supreme Court of Appeals, which accepted the question and answered it conditionally.

DISPOSITION

other

REMAND INSTRUCTIONS

The certified question was answered conditionally. The Bankruptcy Court was to determine whether an improper
benefit was obtained by the notary or any party and whether harm flowed from the transaction; if either

occurred, the trustee prevails, and if neither occurred, the deed of trust provides constructive notice.
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