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SUMMARY

The Supreme Court of North Carolina held that an insured's claim for underinsured motorist benefits
was not barred merely because the insurer was not notified within the statute of limitations applicable
to the underlying tort action. The court further held that whether the insureds acted in good faith and
whether the insurer suffered material prejudice from delayed notice presented genuine issues of
material fact, precluding summary judgment. The court affirmed the Court of Appeals' reversal of the
trial court's summary judgment for Liberty Mutual.
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DISPOSITION affirmed

PROCEDURAL POSTURE Liberty Mutual brought a declaratory-judgment action seeking a
declaration that its policy provided no underinsured-motorist coverage.
The trial court granted Liberty Mutual summary judgment. The Court
of Appeals reversed, and the Supreme Court of North Carolina
affirmed the Court of Appeals.

STANDARD OF REVIEW Summary judgment is proper only when the materials show no
genuine issue of material fact and the moving party is entitled to
judgment as a matter of law. The evidence must be viewed in the light
most favorable to the nonmoving party, and factual issues may not be
resolved on summary judgment.

PRECEDENTIAL VALUE Published opinion of the Supreme Court of North Carolina; binding
precedent in North Carolina.

PARTIES Liberty Mutual Insurance Co. v. Judy Bass Pennington, Rick
Pennington



TOPICS

uninsured motorist insurance coverage statutory interpretation summary judgment

declaratory relief insurance

PRACTICE AREAS

insurance law civil procedure appellate procedure statutory interpretation

QUESTIONS PRESENTED

1. Whether N.C.G.S. § 20-279.21(b)(4) required notice of a UIM claim within the statute of limitations
applicable to the underlying tort action.

2. Whether the three-year limitations period for liabilities created by statute under N.C.G.S. § 1-52(2)
barred the Penningtons' UIM claim.

3. Whether the Penningtons' failure to comply promptly with the policy's notice provisions barred recovery
of UIM benefits as a matter of law on summary judgment.

4. Whether Liberty Mutual established material prejudice from the delayed notice sufficient to avoid UIM
liability.

HOLDINGS

1. N.C.G.S. § 20-279.21(b)(4) does not require an insured to notify the UIM carrier of a claim within the
statute of limitations applicable to the underlying tort action; failure to provide notice within that period,
without more, does not bar recovery of UIM benefits.

2. The three-year statute of limitations for liabilities created by statute under N.C.G.S. § 1-52(2) does not
apply to bar the Penningtons' UIM claim.

3. The policy-notice issue could not be resolved on summary judgment because genuine issues remained
regarding whether the Penningtons acted in good faith and whether Liberty Mutual suffered material
prejudice in investigating and defending the UIM claim.

KEY QUOTATIONS

“The language of the statute is clear, and nothing therein suggests that the notification requirement is subject
to a statute of limitations.” (573 S.E.2d at 120)

“Thus, although plaintiff's liability to defendants arises, in part, from N.C.G.S. § 20-279.21(b)(4), "this action
is actually one for the tort allegedly committed by the [underinsured] motorist."” (573 S.E.2d at 123)

“Accordingly, we hold that the issue of whether defendants are barred from recovering UIM benefits for
failure to comply with the notice provisions of the policy is not yet ripe for summary judgment and that the
trial court erroneously entered judgment in favor of plaintiff.” (573 S.E.2d at 125)

FACTUAL BACKGROUND



Judy Pennington and her daughter were injured on 9 December 1993 when a truck owned by Blackburn Logging
Company and driven by Clee Earp caused Judy's vehicle to collide with other vehicles. The Penningtons sued
the tortfeasors and learned during court-ordered mediation on 10 December 1997 that the tortfeasors' liability
limits were $25,000/$50,000. They then notified Liberty Mutual of their intention to seek UIM benefits under a
policy with $50,000/$100,000 limits, but Liberty Mutual argued that notice was untimely and that the delay
violated the policy.

PROCEDURAL HISTORY

After the Penningtons were injured in an automobile accident, they sued the tortfeasors and later notified Liberty
Mutual of a potential UIM claim after learning the tortfeasors' liability limits. Liberty Mutual filed a declaratory-
judgment action, arguing that the claim was barred by statutory and policy notice requirements. The trial court
granted Liberty Mutual summary judgment; the Court of Appeals unanimously reversed; the Supreme Court
allowed certiorari and affirmed.

DISPOSITION

affirmed
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