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SUMMARY

The Supreme Court of South Dakota affirmed Roger Lee Kihega’s convictions for first-degree robbery

and possession of a firearm by a convicted felon. The court held that accomplice testimony was

sufficiently corroborated by physical evidence, testimony, Kihega’s association with the other robbers,

and his own statements. The court also upheld the admission of challenged evidence and rejected

Kihega’s confrontation-clause claim.
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Kihega appealed his jury convictions for first-degree robbery and
possession of a firearm by a convicted felon, challenging accomplice-
testimony corroboration, evidentiary rulings, his Confrontation Clause
rights, and his sentence under the Eighth Amendment.

The denial of a motion for acquittal was reviewed de novo.
Evidentiary rulings were reviewed for abuse of discretion, subject to
prejudice. Confrontation Clause questions were reviewed de novo.
Sentencing decisions generally were reviewed for abuse of discretion,
but whether a sentence was cruel and unusual under the Eighth

Amendment was reviewed de novo.
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QUESTIONS PRESENTED

1.
2.

Whether Washington's accomplice testimony was sufficiently corroborated under SDCL 23A-22-8.

Whether the circuit court abused its discretion by admitting jailhouse telephone recordings, rebuttal

testimony about an April 16 telephone call, and testimony concerning Kihega's living arrangements.

. Whether Detective Neal's limited testimony that he had corroborated Washington's account through an

interview with unavailable accomplice Gregory Two Hearts violated Kihega's Sixth Amendment right of

confrontation.

. Whether Kihega's sentence violated the Eighth Amendment's prohibition against cruel and unusual

punishment or constituted an abuse of sentencing discretion.

HOLDINGS

1.

The State presented sufficient corroborating evidence tending to connect Kihega with the robbery, and

the circuit court properly denied his motion for judgment of acquittal.

. The circuit court did not abuse its discretion by admitting the recordings of Kihega's jailhouse

conversations with his wife because the statements were relevant circumstantial evidence of

consciousness of guilt and were not unfairly prejudicial or protected by spousal privilege.

. The circuit court properly admitted the exchange because the wife's question was not an assertion

offered for its truth and Kihega's answer was relevant circumstantial evidence rebutting his alibi.

. Any error in admitting Neal's testimony that he had learned from others that Kihega moved from place

to place was harmless.

. Neal's limited testimony that he had corroborated some of Washington's account through an interview

with Two Hearts did not violate the Sixth Amendment because it did not repeat Two Hearts's statements

or offer them for their truth, and Neal was available for cross-examination.

. Kihega's fifty-year sentence, with twelve years suspended and parole eligibility, was not grossly

disproportionate to his first-degree robbery offense and did not violate the Eighth Amendment.

KEY QUOTATIONS

“Accomplice testimony need not be corroborated by evidence sufficient to sustain a conviction. The mandate
of SDCL 23A-22-8 is satisfied where the corroborative evidence in some substantial degree tends to affirm the

truth of the testimony of the accomplice and establish the guilt of the accused.” (] 11)

“The Sixth Amendment does not bar out-of-court statements when the statement is not offered to prove the
truth of the matter asserted; thus, the Sixth Amendment poses no bar to the admission of non-hearsay
statements.” (9 36)



“Given the gravity of Kihega’s offense, the penalty imposed does not appear to be grossly disproportionate.”
(142)

FACTUAL BACKGROUND

Three masked, armed men robbed the Casino Korner in Aberdeen, South Dakota, taking approximately $4,600
after firing handguns and ordering patrons to the floor. Accomplice Michael Washington testified that he and
Kihega entered the casino while Gregory Two Hearts drove the getaway vehicle. Physical evidence, casino
records, jailhouse telephone recordings, and Kihega's efforts to silence Washington and fabricate an explanation
for Washington's confession connected Kihega to the robbery and its aftermath. Kihega was sentenced to fifty

years, with twelve years suspended, for robbery and a concurrent five-year sentence for firearm possession.

PROCEDURAL HISTORY

After a robbery at the Casino Korner in Aberdeen, South Dakota, Kihega was charged with first-degree robbery
and possession of a firearm by a convicted felon. At trial, accomplice Michael Washington testified against him,
and the circuit court denied Kihega's motion for judgment of acquittal, admitted the challenged evidence, and
entered guilty verdicts and sentences. Kihega appealed from the Brown County Circuit Court, and the South

Dakota Supreme Court affirmed.
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