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SUMMARY

The New York Appellate Division, Third Department affirmed an order modifying joint custody to
place the child primarily with the father. The court held that changes in housing, schooling,
employment, the child's relationship with the mother, and the child's preference established a change
in circumstances and supported the finding that residence with the father was in the child's best
interests.
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QUESTIONS PRESENTED

1. Whether the father established a change in circumstances sufficient to warrant review of the existing
custody arrangement.

2. Whether modifying custody so that the child primarily resided with the father was in the child's best
interests and supported by a sound and substantial basis in the record.

HOLDINGS

1. The father established a change in circumstances because of the mother's repeated housing and
employment instability, the resulting relocations and school transfers, the child's difficult relationship
with the mother, and the child's desire to live with the father.

2. The modification awarding primary physical residence to the father and weekend parenting time to the
mother was in the child's best interests and was supported by a sound and substantial basis in the record.

KEY QUOTATIONS

“A parent seeking to modify an existing custody order must first show that a change in circumstances has
occurred since the entry of the existing custody order that then warrants an inquiry into what custodial
arrangement is in the best interests of the child” (*1)

“After considering this proof, and according deference to the credibility and factual determinations of Family
Court, we are satisfied that a sound and substantial basis in the record exists for the conclusion that it is in
the best interests of the child for her to primarily reside with the father” (*2)

FACTUAL BACKGROUND

The parties had joint legal custody under a 2007 order, with primary physical placement with the mother and
weekend parenting time for the father. In 2018, the mother and child experienced repeated moves caused by
housing deficiencies and the mother's intermittent employment, resulting in multiple school changes,
transportation difficulties, and worsening behavioral problems. The child had a difficult relationship with the
mother, preferred to live with the father, and the father offered residence in the child's school district and a more
stable commute.

PROCEDURAL HISTORY

The Family Court of Schenectady County modified a 2007 joint-custody order after the father petitioned in 2018
for a change in the child's primary residence. Following a hearing that included an in camera interview with the
child, Family Court found a change in circumstances and determined that the child's best interests required
primary residence with the father and weekend parenting time with the mother. The mother appealed, and the
Appellate Division affirmed.
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