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SUMMARY

The Nebraska Supreme Court answered a certified question from the U.S. District Court for the
Central District of ITllinois concerning whether Nebraska would recognize a tortious-interference claim
under § 766A of the Restatement (Second) of Torts. The court concluded that its prior decisions had
neither adopted nor rejected § 766A and held, as a matter of first impression, that it would not
recognize the theory under Nebraska law. The opinion discusses Nebraska’s reception statute and the

historical origins of tortious interference claims.
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QUESTIONS PRESENTED

1. Whether Nebraska Supreme Court precedents had previously recognized or rejected Restatement

(Second) of Torts § 766A as a basis for tortious interference liability.

2. Whether Nebraska would recognize § 766A as a valid basis for tort liability concerning interference with

a business relationship or expectancy.

3. Whether article I, § 13, of the Nebraska Constitution requires recognition of a cause of action under §
766A.

4. Whether Nebraska's common-law reception statute and judicial authority to modify the common law

warranted judicial adoption of § 766A.

HOLDINGS

1. Nebraska decisions citing or discussing § 766A, including Pettit v. Paxton and Recio v. Evers, neither

recognized § 766A as a valid basis for tort liability nor rejected it outright.
2. Nebraska would not recognize § 766A as a valid basis for tort liability.
3. Article I, § 13, does not require recognition of § 766A.

4. Nebraska courts possess authority to modify common-law rules, but the court declined to exercise that

authority to adopt § 766A.

KEY QUOTATIONS

“In light of the foregoing concerns, we are not inclined to recognize a cause of action not recognized by the

common law in the absence of highly compelling reasons to do so.” (320 Neb. at 901-902)
“We are not persuaded that we should recognize § 766A.” (320 Neb. at 905)

“This court would not recognize § 766A as a valid basis for tort liability in Nebraska.” (320 Neb. at 905)

FACTUAL BACKGROUND

Green Plains and ADM are ethanol producers. Green Plains alleged that ADM strategically timed large
deliveries and below-market sales at an Illinois terminal to drive down the Chicago Benchmark Price for
ethanol, while also profiting from derivative contracts that increased in value when the benchmark declined.
Green Plains claimed that because its sales contracts used the benchmark price, ADM's conduct caused Green
Plains to receive less money than it otherwise would have received. The alleged theory was tortious interference
under Restatement (Second) of Torts § 766A, which addresses conduct making the plaintiff's contractual

performance more expensive or burdensome without necessarily inducing a third-party breach.



PROCEDURAL HISTORY

Green Plains sued ADM in the U.S. District Court for the Central District of Illinois, alleging that ADM
manipulated the Chicago Benchmark Price for ethanol and thereby interfered with Green Plains' contractual
performance. The district court dismissed the complaint, reasoning that Nebraska had not recognized § 766A.
The Seventh Circuit vacated and remanded, directing the district court to predict Nebraska law or consider
certification. On certification under Neb. Rev. Stat. § 24-219, the Nebraska Supreme Court accepted and

answered the question in the negative.
DISPOSITION

other

REMAND INSTRUCTIONS

The certified question was answered, "No." The Nebraska Supreme Court entered judgment on the certified
question; no independent remand instructions were issued to the federal district court.
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