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SUMMARY

The Supreme Court of Maryland held that Philip Clarke did not preserve for appellate review his

challenge to the scheduling of a final protective order hearing more than seven days after service of a

temporary protective order. The Court further held that service of the temporary protective order

generally satisfied procedural due process and rejected Clarke’s argument that he also had to be served

with the petition. The Court vacated the Appellate Court’s judgment regarding the sufficiency of the

evidence because the circuit court’s negative credibility determination, standing alone, did not

establish by a preponderance of the evidence that abuse occurred, and remanded for further

proceedings.
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Philip Clarke sought review of an Appellate Court of Maryland
decision affirming a final domestic-violence protective order entered
by the Circuit Court for Anne Arundel County. The Supreme Court of
Maryland granted certiorari and affirmed in part, vacated in part, and
remanded.

Procedural-due-process determinations are reviewed de novo.
Sufficiency of the evidence is independently reviewed by applying the
law to the facts, while the circuit court's factual findings are accepted
unless clearly erroneous. Appellate courts generally defer to trial-court
credibility determinations, but a negative credibility determination
alone is not affirmative evidence sufficient to meet a party's burden of

proof.
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QUESTIONS PRESENTED

1. Whether Clarke preserved for appellate review his challenge to the circuit court's scheduling of the final
protective-order hearing more than seven days after service of the temporary protective order without

expressly stating on the record that good cause existed.

2. Whether procedural due process required Clarke to be served with the underlying petition in addition to
the temporary protective order when the temporary protective order identified the acts of abuse and the
hearing information.

3. Whether the Appellate Court erred in affirming the final protective order solely because the circuit court

did not find Clarke's testimony credible.

HOLDINGS

1. Clarke failed to preserve for appellate review his challenge to the scheduling of the final protective-order
hearing more than seven days after service of the temporary protective order, and the Supreme Court

declined to exercise its discretionary authority to reach the issue.

2. Where a temporary protective order identifies the reasonable grounds supporting the order and provides
the required hearing and potential-relief information, service of the temporary protective order generally
satisfies the respondent's procedural-due-process right to notice; due process does not additionally

require service of the underlying petition.

3. The Appellate Court erred by affirming the final protective order solely on the basis that the circuit court
did not find Clarke's testimony credible. A negative credibility determination alone is not affirmative
evidence sufficient to satisfy the petitioner's burden to prove abuse by a preponderance of the evidence.

KEY QUOTATIONS

“Negative credibility determinations—alone—are never enough to sustain a party’s burden of proof.” (at 28)
“Stated another way, a denial of a fact cannot constitute affirmative evidence of that fact.” (at 28)

“where, as here, the temporary protective order itself provides adequate notice of the reasonable grounds the
court finds to believe abuse has occurred, service of such a temporary protective order on a respondent

satisfies the respondent’s procedural due process right to notice.” (at 18)



FACTUAL BACKGROUND

Chinyere Gibson petitioned for protection from child abuse on behalf of the parties’ two children, alleging
threats of violence and mental injury. After an ex parte hearing, the Circuit Court for Anne Arundel County
issued a temporary protective order identifying alleged physical abuse and scheduled the final hearing more than
seven days after service to allow the Department of Social Services to investigate. Following the final hearing,
the circuit court entered a final protective order, relying substantially on its conclusion that Clarke's testimony
was not credible. The Appellate Court of Maryland affirmed, and the Supreme Court of Maryland granted

certiorari.

PROCEDURAL HISTORY

The Circuit Court for Anne Arundel County issued a temporary protective order for Clarke's children and later
entered a final protective order after a hearing. The Appellate Court of Maryland affirmed in an unreported
opinion. The Supreme Court of Maryland granted certiorari, held that Clarke failed to preserve his challenge to
the scheduling of the final hearing, rejected his procedural-due-process challenge, and vacated and remanded the

sufficiency-of-the-evidence issue.
DISPOSITION

other

REMAND INSTRUCTIONS

The Appellate Court of Maryland must revisit the sufficiency of the evidence, evaluate the entire record before
the circuit court, and consider the admissibility of witness testimony in light of new arguments raised by the

amicus party.
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