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SUMMARY

The Supreme Court of Virginia reviewed the State Corporation Commission’s interpretation and

application of Code § 56-585.1(A)(5)(e), governing rate adjustment clauses for environmental

compliance costs incurred by an electric utility. The Court held that Appalachian Power Company

could recover unrecovered actual environmental-compliance costs directly incurred in 2009 and 2010,

even when the related projects had been included in base-rate calculations. The Court affirmed the

denial of recovery for environmental costs allegedly embedded in capacity equalization charges

because the evidence did not establish those costs as actual costs, and remanded the case.
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Appalachian Power Company appealed under Virginia Rule 5:21(a)
from the State Corporation Commission's order partially denying its
petition for a rate adjustment clause to recover environmental

compliance costs.

Statutory construction is reviewed de novo. Factual findings by the
State Corporation Commission will not be reversed unless contrary to
the evidence or without evidentiary support. Commission decisions
exercising its expertise receive a presumption of correctness,

depending on the nature of the decision under review.
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QUESTIONS PRESENTED

1. Whether Code § 56-585.1(A)(5)(e) permits recovery through a rate adjustment clause of actual
environmental compliance costs that were not recovered through base rates, even when the projects

generating those costs were included in the utility's base-rate calculation.

2. Whether APCO presented sufficient evidence of actual environmental compliance costs embedded in
affiliate capacity equalization charges to support recovery under Code § 56-585.1(A)(5)(e).

3. What standard of review applies to the Commission's construction and application of Code § 56-

585.1(A)(5)(e) and to its factual determination concerning the proof of actual costs.

HOLDINGS

1. Code § 56-585.1(A)(5)(e) allows recovery of actual or projected costs of environmental compliance
projects necessary to serve a utility's native load obligations when the statutory conditions are met, even
if the projects were included in the utility's base rates. The statute does not impose an additional

condition that the costs could not have been included in base rates.

2. APCO was not entitled to recover environmental compliance costs allegedly embedded in capacity
equalization charges because the evidence did not sufficiently identify or quantify those costs as actual

costs.

3. The Commission's construction and application of Code § 56-585.1(A)(5)(e) is a question of law
reviewed de novo; the Commission's interpretation is not automatically decisive merely because the

Commission administers the statute.

KEY QUOTATIONS

“The statute quoted above clearly states the intent of the legislature. It states that the Commission “shall”
approve a utility’s petition for a rate adjustment clause filed pursuant to Code § 56-585.1(A)(5)(e) if the three

conditions set out in the statute are met” (at 13-14)

“For these reasons, we hold that Code § 56-585.1(A)(5)(e) allows recovery of unrecovered costs incurred by
a utility for environmental compliance projects necessary to serve the utility’s native load obligations even if

the projects which incurred those costs were included in the utility’s base rates.” (at 16)



“Accordingly, we will remand the case to the Commission for further proceedings consistent with this opinion.

Reversed in part, affirmed in part and remanded.” (at 19-20)

FACTUAL BACKGROUND

Appalachian Power Company incurred costs in 2009 and 2010 for projects necessary to comply with state and
federal environmental requirements applicable to generation facilities serving its native load. APCO sought
recovery of those costs through a statutory rate adjustment clause, asserting that they had not been recovered and
could not be recovered through base rates. It also sought recovery of environmental compliance costs allegedly
embedded in capacity equalization charges paid to affiliates, but the evidence consisted of estimates and
competing calculations rather than a specific quantification of actual embedded costs.

PROCEDURAL HISTORY

APCO filed an initial review petition in 2009, and the Commission approved adjusted rates effective in August
2010. In March 2011, APCO sought recovery of approximately $77 million in actual 2009 and 2010
environmental compliance costs under Code § 56-585.1(A)(5)(e). After hearings, a hearing examiner
recommended recovery of $63.3 million, but the Commission authorized approximately $30 million and denied
the balance, including costs associated with projects included in base rates and costs allegedly embedded in
affiliate capacity equalization charges. The Supreme Court of Virginia reversed the denial of directly incurred

unrecovered costs, affirmed the denial of costs embedded in capacity equalization charges, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the State Corporation Commission for further proceedings consistent with the opinion, including
allowing APCO to seek recovery of actual directly incurred environmental compliance costs not recovered
through base rates while continuing to deny recovery of costs allegedly embedded in capacity equalization

charges absent sufficient proof of actual costs.
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