
SUPREME COURT OF NEW HAMPSHIRE

State v. Brown, 159 N.H. 544
986 A.2d 547 (2009) · No. No. 2008-517 · Decided December 31, 2009

SUMMARY

The Supreme Court of New Hampshire affirmed Sean D. Brown’s convictions on four counts of
selling a narcotic drug. The court held that the charges arising from separate controlled-buy episodes
were logically and factually connected under Superior Court Rule 97-A and that joinder was not
contrary to the best interests of justice. It also upheld the exclusion of prior-conviction evidence
offered to impeach the cooperating witness under New Hampshire Rule of Evidence 609(a)(2).
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PROCEDURAL POSTURE Brown appealed his convictions on four counts of selling a narcotic
drug, challenging joinder of the charges and exclusion of a cooperating
witness's prior conviction for impeachment.

STANDARD OF REVIEW The joinder rulings and the evidentiary ruling were reviewed for an
unsustainable exercise of discretion. The defendant had to show that
the ruling was clearly untenable or unreasonable to the prejudice of his
case.

PRECEDENTIAL VALUE Published precedential opinion of the Supreme Court of New
Hampshire
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QUESTIONS PRESENTED

1. Whether four narcotics-sale charges arising from separate criminal episodes were related offenses
subject to joinder under Superior Court Rule 97-A(I)(A)(iii).

2. Whether joinder was contrary to the best interests of justice under Superior Court Rule 97-A(I)(B)
because it prejudiced Brown by permitting propensity reasoning or by allowing stronger evidence on
some charges to bolster weaker charges.

3. Whether the trial court erred under New Hampshire Rule of Evidence 609(a)(2) by excluding the
cooperating witness's Massachusetts conviction for witness intimidation when the defendant did not
provide documentation identifying the applicable statute or the elements of the offense.

HOLDINGS

1. Offenses arising from separate criminal episodes are related when they are closely connected with
respect to the charged conduct and the evidence used to prove the charges, in a manner that does not
solely demonstrate the defendant's propensity to commit crime. Relevant factors include temporal and
spatial relationship, common victims or participants, similarity of modus operandi, duplication of law
regarding the crimes charged, and duplication of witnesses, testimony, and other evidence. The four
narcotics-sale charges satisfied that standard.

2. Joinder of the four related offenses was not contrary to the best interests of justice. The defendant failed
to show that the trial court's determination was clearly untenable or unreasonable to his prejudice.

3. The trial court properly excluded the cooperating witness's prior conviction because the defendant did
not provide sufficient documentation from which the court could readily determine that the elements of
the Massachusetts offense required proof or admission of dishonesty or false statement.

KEY QUOTATIONS

“We hold that whether offenses that occur during separate criminal episodes are "logically and factually
connected in a manner that does not solely demonstrate that the accused has a propensity to engage in
criminal conduct" is largely determined by the close relationship among the offenses with respect to both the
underlying charged conduct and the evidence to be used to prove the charges.” (553-554)

“We conclude that the document's generic reference to witness intimidation was insufficient for it to be
"readily . . . determined that establishing the elements of the crime required proof or admission of an act of
dishonesty or false statement by the witness" as required under Rule 609(a)(2).” (559)

FACTUAL BACKGROUND

Police arranged four controlled purchases of narcotics from Brown through the same cooperating individual on
January 21, January 24, January 28, and February 9, 2005. The purchases occurred at locations within
approximately one mile of one another, generally involved Brown's gray Mazda or Maxima with New York
plates, and used the same cooperating individual and principally the same police officers. The first two



transactions were subject to video surveillance, while the cooperating individual wore a wire during the latter
two; the evidence identifying Brown as the seller varied among the transactions.

PROCEDURAL HISTORY

The trial court originally joined the four charges and the defendant was convicted. The New Hampshire Supreme
Court reversed the convictions for improper joinder and remanded. Before retrial, Superior Court Rule 97-A
became effective; the trial court again joined the charges, excluded evidence of the cooperating witness's prior
conviction under New Hampshire Rule of Evidence 609(a)(2), and the jury again convicted Brown on all four
counts. The Supreme Court affirmed.

DISPOSITION

affirmed
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