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SUMMARY

The Texas Supreme Court reviewed summary judgment in a dispute concerning the misappropriation

of church funds entrusted to a law firm. The Court held that the church could pursue equitable relief

for an alleged breach of fiduciary duty without proving causation and actual damages, but affirmed

judgment for the attorney on the civil conspiracy and aiding-and-abetting claims. The Court also

addressed preservation of the aiding-and-abetting claim and the requirements for conspiracy liability.
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The church appealed summary judgment in favor of Parker on claims
for breach of fiduciary duty, civil conspiracy, aiding and abetting, and
joint venture. The court of appeals affirmed in a split decision, and the

Supreme Court of Texas granted review.

Summary judgment is reviewed de novo. The reviewing court takes as
true all evidence favorable to the nonmovant, indulges every
reasonable inference in the nonmovant's favor, and resolves doubts in
the nonmovant's favor. When both no-evidence and traditional motions

are filed, the no-evidence motion is considered first.
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QUESTIONS PRESENTED

1.

Whether the church needed evidence that Parker's alleged breach of fiduciary duty caused actual
damages to survive summary judgment when it sought equitable remedies such as fee forfeiture or

disgorgement.

. Whether the church waived its claim for equitable remedies by failing to use the terms equitable,

forfeiture, or disgorgement in its appellate briefing.

. Whether the summary-judgment evidence raised a genuine issue of material fact that Parker conspired

with Lamb to steal or cover up the misappropriation of the church's money.

. Whether the church preserved an aiding-and-abetting claim and presented evidence that Parker

knowingly and wrongfully assisted or encouraged Lamb's theft.

. Whether the evidence raised a genuine issue of material fact that Parker and Lamb formed a joint

venture to misappropriate or conceal the church's money.

HOLDINGS

1.

A client seeking equitable remedies for an attorney's breach of fiduciary duty, including forfeiture of fees
or disgorgement of improper benefits, need not prove causation or actual damages. A client seeking

actual damages must provide evidence that the fiduciary's conduct caused those damages.

. The church did not waive its claim for equitable remedies because its appellate briefing fairly included

the subsidiary issue, even though it did not use the words equitable, forfeiture, or disgorgement.

. The church did not present evidence raising a genuine issue of material fact that Parker specifically

intended to agree with Lamb to steal the church's money or that any later agreement to conceal the theft

caused the church's damages.

. The church failed to preserve an aiding-and-abetting claim because its pleadings and summary-judgment

response did not give Parker fair notice that it asserted that distinct claim. In any event, the evidence did
not show that Parker knowingly and wrongfully assisted or encouraged Lamb's theft before the theft was

completed.

. The evidence did not raise a genuine issue of material fact that Parker and Lamb formed a joint venture

to steal or conceal the church's money.

KEY QUOTATIONS

“It is the agent’s disloyalty, not any resulting harm, that violates the fiduciary relationship and thus impairs

the basis for compensation.” (221)

“Rather, the central purpose of the equitable remedy of forfeiture is to protect relationships of trust by

discouraging agents’ disloyalty.” (221)

“Plainly put, for the church to have defeated a no-evidence motion for summary judgment as to a claim for

actual damages, the church must have provided evidence that Parker’s actions were causally related to the



loss of its money.” (222)

FACTUAL BACKGROUND

The church entrusted approximately $1,094,611.02 in settlement funds to The Lamb Law Firm for safekeeping.
Firm owner Kip Lamb transferred most of the money to accounts he controlled and spent it on personal and firm
expenses. Parker maintained that he did not learn the funds were gone until the summer of 2010, but he did not
disclose the loss immediately and instead agreed with Lamb to try to replace the money through a proposed
Ghana transaction. The church sued Parker and others, alleging, among other claims, breach of fiduciary duty,

conspiracy, aiding and abetting, and joint venture.
PROCEDURAL HISTORY

The church sued Parker, The Lamb Law Firm, and Kip Lamb after funds entrusted to the firm were
misappropriated. Parker moved for no-evidence and traditional summary judgment. After the trial court granted
both motions, the court of appeals affirmed. The Supreme Court affirmed as to civil conspiracy, aiding and
abetting, and joint venture, but reversed and remanded the church's claim for equitable remedies based on breach

of fiduciary duty.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the trial court for further proceedings on the church's claim that it was entitled to
equitable remedies against Parker for breach of fiduciary duties. The judgments regarding civil conspiracy,

aiding and abetting, and joint venture were affirmed.
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