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SUMMARY

The Ninth Court of Appeals of Texas affirmed a summary judgment denying Chance M. Perry’s
petition for bill of review challenging a divorce decree entered following binding arbitration. The
court held that Perry waived his complaints by agreeing to arbitration, participating with counsel, and
voluntarily dismissing his prior appeal, and that his amended petition did not present new claims
requiring separate summary-judgment analysis. The court distinguished Costanzo v. Texas Advantage

Community Bank N.A. and affirmed the trial court’s judgment.
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DISPOSITION affirmed

PROCEDURAL POSTURE Appeal from a summary judgment granting Courtney Perry's motion

for summary judgment and denying Chance Perry's petition for bill of

review.

STANDARD OF REVIEW Summary judgment is reviewed de novo, taking as true evidence
favorable to the nonmovant, indulging every reasonable inference in
the nonmovant's favor, and resolving doubts in the nonmovant's favor.
The denial of a bill of review is generally reviewed for abuse of
discretion, while questions of law in a bill-of-review proceeding are

reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the trial court properly granted traditional summary judgment against Chance Perry's petition

for bill of review.

2. Whether Chance Perry's amended petition rendered Courtney Perry's summary-judgment motion moot

because the amended petition allegedly asserted new claims not addressed by the motion.

3. Whether Chance Perry's voluntary dismissal of his timely appeal and his agreement to binding

arbitration established waiver and prevented him from obtaining a bill of review.

HOLDINGS

1. The amended petition did not render the summary-judgment motion moot because it did not assert new
causes of action or materially different claims; both the original and amended petitions sought to set

aside the divorce decree on the same bill-of-review grounds.

2. Chance was not entitled to a bill of review because he had an adequate remedy by ordinary appeal,
pursued that remedy, and voluntarily dismissed the appeal; his failure to continue challenging the decree

was attributable to his own choice.

3. Courtney conclusively established waiver of Chance's complaints about the arbitration and jury trial
because Chance and his counsel signed a binding arbitration agreement, participated in the arbitration

without objection, and had opportunities to object or seek to vacate the award.

KEY QUOTATIONS

“A party moving for a traditional summary judgment meets its burden by proving that there is no genuine

issue of material fact and it is entitled to judgment as a matter of law.” (at 7)

“A bill of review is an equitable proceeding filed by a party seeking to set aside a judgment that can no longer

be challenged by a motion for new trial or appeal.” (at 8)

“We conclude that Courtney conclusively established that Chance’s failure to challenge the divorce decree
and arbitration, or to continue with his appeal of the Divorce Decree was due to his own choice, and
Courtney conclusively established her affirmative defense of waiver and that Chance was not entitled to a bill

of review.” (at 12)

FACTUAL BACKGROUND

Chance and Courtney Perry were divorced by a final decree entered in May 2023 following a binding arbitration
agreement and an order referring the matter to arbitration. Chance was represented by counsel during the
referral, arbitration, and entry of the decree, and he timely appealed the decree but voluntarily dismissed that
appeal. More than a year later, he filed a bill of review alleging that he had been denied a jury trial, compelled to
participate in unfair arbitration, and denied a greater share of the marital estate; he later filed an amended

petition raising the same basic grounds.



PROCEDURAL HISTORY

The parties were divorced in May 2023 after participating in binding arbitration. Chance Perry timely appealed
the divorce decree but nonsuited that appeal. He later filed a petition for bill of review seeking to set aside the
decree based on alleged denial of a jury trial, involuntary arbitration, and an unfair division of the marital estate.
After Courtney Perry moved for traditional summary judgment, Chance filed an amended petition and argued
that the motion had become moot because it did not address newly alleged claims. The trial court granted

summary judgment, and the Ninth District Court of Appeals affirmed.
DISPOSITION

affirmed
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