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SUMMARY

The United States District Court for the Western District of Virginia grants Defendants’ Rule 12(b)(6)
motion to dismiss Lloyd Downing’s 42 U.S.C. § 1983 action. The court holds that the Virginia
Department of Corrections is immune from damages claims, while the claims against the individual
defendants fail because visitation and telephone privileges are not protected liberty interests and
Downing did not adequately plead actual injury or causation for his access-to-courts and retaliation
claims. The court also dismisses the request for injunctive relief as moot following Downing’s transfer
from the facility.
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DISPOSITION dismissed

PROCEDURAL POSTURE Plaintiff, a Virginia inmate proceeding pro se, brought a 42 U.S.C. §
1983 action alleging retaliation, denial of access to the courts, and due
process violations arising from suspension of visitation and telephone
privileges. Defendants moved to dismiss under Federal Rule of Civil
Procedure 12(b)(6).

STANDARD OF REVIEW De novo review of the sufficiency of the complaint under Federal Rule
of Civil Procedure 12(b)(6), accepting well-pleaded factual allegations
as true and construing a pro se complaint liberally. The complaint must
contain sufficient factual matter to state a plausible claim for relief.

PRECEDENTIAL VALUE Unknown; district court memorandum opinion with no reporter
citation or stated precedential status.
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PRACTICE AREAS
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QUESTIONS PRESENTED

1. Whether the Virginia Department of Corrections is subject to damages liability under 42 U.S.C. § 1983.

2. Whether Downing plausibly alleged personal involvement by Caughron and Hensley.

3. Whether temporary suspension of prison visitation and telephone privileges implicated a protected
liberty or property interest under the Due Process Clause.

4. Whether the alleged lack of a law library or legal clerk, together with the suspension of visitation and
telephone privileges, caused an actual injury sufficient to state an access-to-the-courts claim.

5. Whether Downing plausibly alleged the protected activity, adverse action, and causation necessary for a
First Amendment retaliation claim.

HOLDINGS

1. The Virginia Department of Corrections, as an arm of the Commonwealth of Virginia, is immune from a
damages action in federal court and is not a person subject to suit under § 1983.

2. Downing plausibly alleged personal involvement by Caughron and Hensley because he identified them
as the officials responsible for taking his visitation privileges and they received notice of the claims.

3. Downing failed to state a due process claim because he had no constitutionally protected liberty interest
in visitation or telephone privileges, and the discretionary prison policies did not create an enforceable
objective expectation or impose an atypical and significant hardship.

4. Downing failed to state an access-to-the-courts claim because he did not allege facts showing that the
defendants personally caused the alleged lack of library or legal-clerk access or that the alleged
shortcomings caused actual injury to a nonfrivolous legal claim.

5. Downing failed to state a retaliation claim because he did not plausibly allege engagement in protected
First Amendment activity during the relevant period, more than de minimis adverse impact on that
activity, or a causal connection between protected activity and the defendants' conduct.

KEY QUOTATIONS

“The denial of prison access to a particular visitor ‘is well within the terms of confinement ordinarily
contemplated by a prison sentence,’ and therefore is not independently protected by the Due Process Clause.”
(Discussion, Part II.A)



“The right of access does not require the State to aid prisoners in effective litigation.” (Discussion, Part II.B)

FACTUAL BACKGROUND

Downing was incarcerated at Wallens Ridge Correctional Facility when Samuel Caughron and W.R. Hensley
suspended his visitation and, according to the court's favorable construction of the pleadings, telephone
privileges for up to six months. The suspension was allegedly based on an erroneous disciplinary incident report
and was later acknowledged by Caughron to have been made in error, although Downing's grievance was
rejected as untimely. Downing claimed that the suspension violated due process, denied him access to the courts,
and was retaliatory, but he did not identify a pending habeas action during the suspension or allege facts showing
how the restrictions impeded a nonfrivolous legal claim. He had also been transferred from Wallens Ridge by the
time of the opinion.

PROCEDURAL HISTORY

Downing initially filed a complaint and then moved to amend after defendants filed an earlier motion to dismiss.
The court granted leave to amend and denied the first motion without prejudice. In deciding the renewed motion
to dismiss, the court construed the original complaint, verified statement, and amended complaint together and
granted defendants' Rule 12(b)(6) motion.

DISPOSITION

dismissed
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