
MASSACHUSETTS SUPREME JUDICIAL COURT

Commonwealth v. Wimer, 480 Mass. 1
99 N.E.3d 778 (2018) · No. SJC-12412 · Decided June 21, 2018

SUMMARY

The Massachusetts Supreme Judicial Court held that the phrase "second and subsequent adjudication
or conviction" in the sex offender registration statute requires a prior conviction before a later
conviction can trigger registration. Because the defendant's two convictions for open and gross
lewdness were entered in the same proceeding, the second conviction was not subsequent, and the
order denying his motion to correct an illegal sentence was reversed.
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QUESTIONS PRESENTED

1. Whether the phrase "second and subsequent adjudication or conviction" in G. L. c. 6, § 178C requires
the second adjudication or conviction to occur after a prior adjudication or conviction in a separate
proceeding.

2. Whether Wimer's two convictions adjudicated in the same proceeding triggered the sex-offender-
registration requirement for a second and subsequent conviction of open and gross lewdness.

3. Whether the District Court properly denied Wimer's Rule 30(a) motion to correct the registration
requirement as an illegal sentence.

HOLDINGS

1. The phrase requires two adjudications or convictions, with the second occurring after the first;
convictions adjudicated in the same judicial proceeding do not satisfy the statutory requirement.

2. Wimer's two convictions, adjudicated in the same proceeding, did not constitute a second and
subsequent conviction under § 178C; therefore, the order requiring him to register as a sex offender was
not authorized by the statute.

3. The court would not defer to the Board's interpretation because the statutory language is unambiguous
and the Board's interpretation renders "subsequent" superfluous.

KEY QUOTATIONS

“As the statute calls for a "second and subsequent" event, two conditions must be met before a defendant must
register: (1) there must be two such events, and (2) the second must be subsequent to the first.” (at 5)

“Thus, we conclude that the phrase "second and subsequent adjudication or conviction" requires that a
defendant be convicted of open and gross lewdness once before a second conviction triggers § 178C.” (at 9)

FACTUAL BACKGROUND

Wimer pleaded guilty to two counts of open and gross lewdness arising from two incidents in which he
masturbated in front of his girlfriend's nine-year-old daughter. The two convictions were adjudicated in the same
judicial proceeding, and the sentence on the second conviction included an order requiring him to register as a
sex offender.

PROCEDURAL HISTORY

Wimer pleaded guilty in the District Court to two counts of open and gross lewdness and was ordered to register
as a sex offender. After his motions to withdraw his guilty plea and for a new trial were denied, he filed a Rule
30(a) motion challenging the registration requirement as an illegal sentence. The District Court denied the
motion, and the Supreme Judicial Court transferred the consolidated appeal from the Appeals Court and
reversed.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

The matter was remanded to the District Court for entry of an order consistent with the opinion.
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