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SUMMARY

The Supreme Court of Kentucky held that the Commonwealth may appeal under KRS 22A.020(4)
from a circuit court order granting a defendant a new trial in a criminal case. The appeal is not limited
to certification of the law; the Court of Appeals may grant substantive relief, including reversing the
new-trial order and reinstating the jury’s verdict, provided doing so would not violate double jeopardy
or another constitutional right. The court overruled Commonwealth v. Littrell to the extent it imposed
the certification-only limitation and remanded for consideration of the Commonwealth’s appeal.
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DISPOSITION remanded

PROCEDURAL POSTURE The Commonwealth sought discretionary review of the Court of
Appeals' dismissal of its appeal from a circuit court order granting the
defendant a new trial after a guilty verdict. The Supreme Court
considered whether the Commonwealth's appeal was limited to
certification of the law or could seek reversal of the new-trial order
and reinstatement of the verdict.

STANDARD OF REVIEW The merits of a circuit court order granting a new trial are reviewed to
determine whether the trial court abused its discretion; the appellate
court reviews the record to determine whether the order should be
reversed and the verdict reinstated.

PRECEDENTIAL VALUE published precedential opinion
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QUESTIONS PRESENTED

1. Whether the circuit court's postverdict order constituted a new-trial order under RCr 10.02 or a JNOV
under RCr 10.24.

2. Whether the Commonwealth may appeal a circuit court order granting a new trial in a criminal case
under KRS 22A.020(4).

3. Whether the Commonwealth's appeal may seek substantive relief, including reversal of the new-trial
order and reinstatement of the jury's guilty verdict, rather than merely certification of the law.

4. Which appellate court should hear a Commonwealth appeal under KRS 22A.020(4), and whether the
appeal stays the effect of a criminal new-trial order.

HOLDINGS

1. The trial court's order granted a new trial under RCr 10.02 rather than a JNOV under RCr 10.24 because
the order's operative language ordered a new trial and reflected concern about trial fairness, not
insufficiency of the evidence.

2. KRS 22A.020(4) authorizes the Commonwealth to appeal a circuit court order granting a new trial in a
criminal case, even though the order may be interlocutory or otherwise not final.

3. The Commonwealth is not limited to certification of the law when appealing a criminal new-trial order;
under KRS 22A.020(4), it may seek substantive relief, including reversal of the new-trial order and
reinstatement of the guilty verdict, provided doing so would not violate double jeopardy or another
constitutional right.

4. Except for specified capital-case appeals and certification requests following acquittals, a
Commonwealth appeal under KRS 22A.020(4) should be brought in the Kentucky Court of Appeals. An
appeal from a criminal new-trial order stays the effect of that order after the verdict, so the new trial
should not begin until appellate review is final.

KEY QUOTATIONS

“Because we find that, in the context of an appeal by the Commonwealth from an order granting a new trial,
KRS 22A.020(4) authorizes the Court of Appeals to reverse the trial court's ruling and to reinstate the trial
verdict, we hold that the Commonwealth is not limited to seeking certification of the law when a trial court
grants a motion for a new trial.” (71 S.W.3d at 74)

“We do not believe that this procedure is necessary, and we overrule Littrell to the extent it limits the
Commonwealth's appeal of a new trial order to a certification of the law.” (71 S.W.3d at 80)



“As the relief requested by the Commonwealth would not implicate the constitutional protections against
double jeopardy because the Commonwealth seeks reinstatement of the jury's verdict, we hold that the
appellate procedure provided by KRS 22A.020(4) does not contemplate merely certification of the law, but
rather authorizes the Court of Appeals to grant substantive relief.” (71 S.W.3d at 82)

FACTUAL BACKGROUND

A Christian Circuit Court jury found Bailey, a deputy county clerk, guilty of tampering with public records under
KRS 519.060 and recommended a one-year sentence. The Commonwealth presented evidence that Bailey
underreported money collected by the county clerk's office and diverted funds to a separately tried codefendant.
Before sentencing, Bailey moved for a JNOV or a new trial, and the circuit court concluded that irrelevant
evidence concerning other office practices may have affected the fairness of the proceedings, ordering a new
trial limited to whether the handling and receipting of money violated KRS 519.060.

PROCEDURAL HISTORY

A Christian Circuit Court jury found Bailey guilty of tampering with public records. Before formal sentencing,
Bailey moved for a JNOV or, alternatively, a new trial, and the circuit court granted a JNOV and ordered a new
trial. The Court of Appeals characterized the order as granting a new trial and dismissed the Commonwealth's
appeal because it sought substantive relief rather than certification of the law. The Supreme Court granted
discretionary review, reversed the Court of Appeals' jurisdictional conclusion, and remanded for consideration of
the merits.

DISPOSITION

remanded

REMAND INSTRUCTIONS

Remand to the Kentucky Court of Appeals to consider the merits of the Commonwealth's appeal. If the Court of
Appeals determines that the circuit court abused its discretion in granting a new trial, it may reverse the order,
reinstate the verdict or judgment, and direct the trial court to sentence Bailey.
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