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SUMMARY

The Supreme Court of Texas holds that VELO oral nicotine pouches are taxable as tobacco products
under Texas Tax Code section 155.001(15)(E) because their blend of non-tobacco plant matter and
nicotine functions as a substitute for tobacco in taxable pulverized-tobacco products. The court
reverses the contrary judgment of the court of appeals and remands for consideration of the taxpayer’s
equal-and-uniform constitutional challenge. The court declines to separately analyze the taxpayer’s
vagueness challenge after concluding that the statute unambiguously applies.
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QUESTIONS PRESENTED

1. Whether VELO oral nicotine pouches are an article or product made of tobacco or a tobacco substitute
under Texas Tax Code section 155.001(15)(E).

2. Whether nicotine alone constitutes a tobacco substitute under the statute.

3. Whether the court of appeals properly treated RJR's constitutional challenges as moot after holding that
VELO pouches were not taxable.

4. Whether RJR's void-for-vagueness challenge required separate analysis after the court held that the
statute unambiguously applied to VELO pouches.

5. Whether RJR's challenge under the Texas Constitution's equal-and-uniform taxation requirement should
be remanded to the court of appeals for consideration in the first instance.

HOLDINGS

1. VELO pouches are made of a tobacco substitute and are taxable tobacco products under Texas Tax Code
section 155.001(15)(E).

2. Nicotine isolate alone is not a tobacco substitute under section 155.001(15)(E).

3. The purpose for which a substitute is used does not determine taxability under the statute, and
recreational nicotine use alone does not make nicotine a tobacco substitute.

4. RJR's constitutional challenges were not moot merely because the court of appeals had ruled that VELO
pouches were not taxable; they were alternative claims that must be considered after the Supreme Court
held the pouches taxable.

5. No separate vagueness analysis was necessary because the statute unambiguously applied to VELO
pouches and RJR's vagueness arguments substantially overlapped with the existing pro-taxpayer
ambiguity and equal-and-uniform doctrines.

6. RJR's equal-and-uniform challenge must be remanded to the court of appeals for consideration in the
first instance.

KEY QUOTATIONS

“A VELO pouch is essentially a type of snus—a porous pouch that is filled with cellulose and nicotine isolate
instead of pulverized tobacco.” (at 14)



“In sum, we hold that VELO pouches are “made of . . . a tobacco substitute” because the primary ingredient
in VELO pouches is a blend of powdered non-tobacco plant matter and nicotine, which together take the
place and function of taxable pulverized tobacco.” (at 15)

“We hold that the VELO pouches sold by RJR Vapor are “made of . . . a tobacco substitute” because they are
made of a blend of plant matter and nicotine that takes the place and function of pulverized tobacco plant
matter in expressly taxed tobacco products like snus or moist snuff.” (at 20)

FACTUAL BACKGROUND

RJR Vapor sells VELO oral nicotine pouches in Texas. The pouches consist primarily of powdered
microcrystalline cellulose, a non-tobacco plant material, infused with nicotine isolate extracted from tobacco
leaves, along with water, flavorings, and preservatives. Users place the pouches between the cheek and gum,
where they function similarly to snus or other pulverized-tobacco products. RJR paid the applicable tax under
protest and sought a refund and a declaration that the pouches were not taxable tobacco products.

PROCEDURAL HISTORY

RJR paid taxes on VELO oral nicotine pouches under protest and sued for a refund, declaratory relief, and
constitutional relief. The trial court granted RJR summary judgment on taxability, later awarded a refund, and
held the statutory phrase unconstitutional facially and as applied. The court of appeals affirmed in part, holding
that VELO pouches were not taxable and treating RJR's constitutional challenges as moot. The Texas Supreme
Court reversed the taxability ruling, rendered judgment that the pouches are taxable, rejected the vagueness
challenge as duplicative, and remanded the equal-and-uniform challenge to the court of appeals.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The court of appeals must address RJR's equal-and-uniform challenge to the Tax under article VIII, section 1(a)
of the Texas Constitution. The Supreme Court rendered judgment that VELO pouches are taxable tobacco
products under Texas Tax Code section 155.001(15)(E).
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