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SUMMARY

The D.C. Circuit held that Cato Institute lacked standing to challenge the SEC's policy of including
"no-deny" provisions in consent decrees, because the alleged injury—inability to publish speech from
SEC defendants bound by such provisions—was not redressable. Even if the SEC were enjoined from
enforcing the provisions, the courts that issued the consent decrees could independently enforce them.
The court did not reach the First Amendment merits, affirming dismissal on redressability grounds.
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QUESTIONS PRESENTED

1. Whether Cato's alleged injury is redressable such that Cato has standing to sue.

HOLDINGS



1. Cato's alleged injury is not redressable because even if the SEC is enjoined, the courts that issued the
consent decrees can still enforce the no-deny provisions, and Cato disclaims seeking an order controlling
those courts. Therefore, Cato lacks standing.

KEY QUOTATIONS

“The fatal stumbling block for Cato is that even assuming that it will prevail on the merits and obtain the
relief it seeks, Cato’s alleged injury would not be redressed.” (6)

“That is because the no-deny provisions that bind the SEC defendants whose speech Cato wishes to publish
are contained in consent decrees. “A consent decree no doubt embodies an agreement of the parties and thus
in some respects is contractual in nature. But it is an agreement that the parties desire and expect will be
reflected in, and be enforceable as, a judicial decree that is subject to the rules generally applicable to other
judgments and decrees.” Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 378 (1992).” (6-7)

“Violations of court orders are punishable by criminal contempt, see United States v. United Mine Workers,
330 U.S. 258, 294 (1947), and a court may institute criminal contempt proceedings against an SEC defendant
who violates a no-deny provision contained in a consent decree issued by that court even absent the SEC’s
consent, see Young v. U.S. ex rel. Vuitton et Fils S.A., 481 U.S. 787, 793–95 (1987); Morrison v. Olson, 487
U.S. 654, 676 (1988).” (7)

FACTUAL BACKGROUND

Cato Institute challenged the SEC's practice of including no-deny provisions in consent decrees, claiming it
violates the First Amendment. Cato had contracted to publish a manuscript written by someone subject to such a
consent decree, and wished to host panel discussions with others similarly bound. The SEC defendants were
prohibited from denying allegations, thus preventing Cato from publishing their speech. The consent decrees are
court orders. The District Court dismissed for lack of standing.
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