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SUMMARY

Justice Adolpho A. Birch, Jr. dissents from the Tennessee Supreme Court’s decision concerning a
parent’s petition to regain custody from a non-parent after voluntarily surrendering custody. The
dissent argues that a fit parent retains a constitutionally protected superior right to custody unless
returning the child would pose a danger of substantial harm. It further concludes that Arthur Blair
demonstrated changed circumstances and that custody should be transferred to him under either the
substantial-harm or best-interests analysis.
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PROCEDURAL POSTURE Arthur Blair petitioned to modify an agreed custody order that had
placed custody of his daughter with Marilyn Badenhope, a non-parent.
The Tennessee Court of Appeals affirmed the trial court's refusal to
transfer custody to Blair. Justice Birch dissented from the Tennessee
Supreme Court majority's disposition.

STANDARD OF REVIEW The dissent would require a parent seeking custody from a non-parent
to demonstrate that the child would not face substantial harm from the
transfer. It also disagreed with the majority's application of the
material-change-in-circumstances standard and, alternatively, would
find a material change and conclude that custody with Blair served the
child's best interests.

PRECEDENTIAL VALUE Published dissenting opinion; persuasive only as a dissent and not
binding authority for its proposed disposition.
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QUESTIONS PRESENTED

1. Whether a fit biological parent who previously agreed to place custody with a non-parent may regain
custody without being treated as having forfeited the superior parental right.

2. Whether a parent seeking to modify a custody order favoring a non-parent should prevail unless the non-
parent proves substantial harm to the child from the transfer, or instead must satisfy the best-interests
and material-change standards applied by the majority.

3. Whether the evidence established a genuine danger of substantial physical, emotional, or mental harm to
Joy if custody were transferred to Blair.

4. Whether Blair's strengthened relationship with Joy, expressed desire to live with him, move to
Tennessee, and changed residence constituted a material change in circumstances.

HOLDINGS

1. The dissent would hold that a fit biological parent retains a constitutionally protected superior right to
custody despite a prior voluntary surrender of custody, unless the parent abandoned the child, expressly
relinquished parental rights, or engaged in conduct that substantially harms the child.

2. The dissent would hold that a parent should regain custody from a non-parent when the parent
demonstrates that the child will not face substantial harm from the transfer; substantial harm requires a
genuine danger to the child's physical, emotional, or mental well-being and cannot rest on trivial,
speculative, insignificant, or transitory concerns.

3. The dissent would find that the evidence did not establish substantial harm from placing Joy in Blair's
custody.

4. Alternatively, the dissent would find a material change in circumstances and conclude that the best-
interests factors favored transferring custody to Blair.

KEY QUOTATIONS

“The United States Supreme Court has recognized this right as part of the constitutional liberty interest
guaranteed by the Fourteenth Amendment.” (-1)

“Only the danger of substantial harm to the child justifies intrusion into the almost sacred and assuredly
constitutionally protected relationship of parent and child.” (-3)

“Before a finding of substantial harm is justified, I would hold that a genuine danger of injury to the physical,
emotional, or mental well-being of the child must exist.” (-6)



“I would reverse the judgment of the Court of Appeals and remand this cause to the trial court for entry of an
order transferring custody to Arthur Blair unconditionally.” (-8)

FACTUAL BACKGROUND

Blair learned that he was the father of Joy, a motherless child with whom he initially had no relationship, and
agreed that Badenhope could retain custody. He thereafter persistently developed a loving relationship with Joy,
moved near her, obtained a home in her neighborhood, and supported her financially and emotionally. The trial
court found Blair fit but concluded that transferring custody from Badenhope would cause substantial harm
based principally on Badenhope's stable home, emotional bond with Joy, willingness to foster Blair's relationship
with Joy, and an earlier relationship involving Blair's wife.

PROCEDURAL HISTORY

Custody was initially placed with Badenhope pursuant to an agreed order entered by a North Carolina court.
Blair later sought custody in Tennessee after developing a strong relationship with his daughter and moving
nearer to her. The Tennessee trial court found Blair fit but found substantial harm would result from changing
custody and denied relief; the Court of Appeals affirmed. The dissent would have reversed and remanded for an
order transferring custody to Blair.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The dissent would reverse the Court of Appeals and remand to the trial court for entry of an order transferring
custody of Joy to Arthur Blair unconditionally.
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