SUPREME COURT OF TENNESSEE

Davey Mann v. Alpha Tau Omega Fraternity

380 S.W.3d 42 (Tenn. 2012) - No. W2010-02316-SC-R11-CV - Decided July 3, 2012

SUMMARY

The Tennessee Supreme Court held that a defendant dismissed by a written trial-court order is no

longer a "party to the suit" for purposes of Tennessee Code Annotated section 20-1-119, even when the

dismissal order is interlocutory and not certified as final under Tennessee Rule of Civil Procedure

54.02. The Court concluded that the plaintiffs could amend their complaint to reassert claims against

the dismissed defendants after another defendant alleged their comparative fault. The Court reversed

the Court of Appeals and remanded for further proceedings.
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The Tennessee Supreme Court granted permission to appeal under
Tennessee Rule of Appellate Procedure 11 from the Court of Appeals'
affirmance of the trial court's dismissal of the plaintiffs' second

amended complaint as barred by the statute of limitations.

Questions of law and statutory construction are reviewed de novo with
no presumption of correctness. The court also explained that matters
outside the pleadings convert a Rule 12.02(6) motion into a motion for

summary judgment under Rule 12.02.
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QUESTIONS PRESENTED

1. Whether a defendant dismissed by a written order that is not final under Tennessee Rule of Civil
Procedure 54.02 is a person 'not a party to the suit' for purposes of Tennessee Code Annotated section
20-1-119.

2. Whether the plaintiffs could invoke section 20-1-119 to re-add the previously dismissed defendants
within ninety days after a timely sued defendant alleged that they caused or contributed to the plaintiffs'
injuries.

3. Whether res judicata barred the second amended complaint.

HOLDINGS

1. A named defendant ceases to be a 'party to the suit' for purposes of section 20-1-119 when the trial court

issues a written order dismissing that defendant, whether the order is final or interlocutory.

2. The plaintiffs satisfied section 20-1-119 because they filed their second amended complaint within

ninety days after the Callicutts alleged the appellees' fault, and the appellees had already been dismissed
from the suit by written orders.

3. Res judicata did not bar the second amended complaint because the dismissal orders concerning the first

amended complaint were not final judgments from a prior suit.

KEY QUOTATIONS

“We adopt the reasoning of Townes and hold that a named defendant ceases to be a “party to the suit,” for
purposes of section 20-1-119, when the trial court issues an order—whether final or interlocutory—

dismissing that defendant.” (Conclusion)

“The purpose of section 20-1-119 is to afford plaintiffs a reasonable opportunity to bring into the lawsuit

those persons to whom a timely sued defendant has attributed fault.” (Conclusion)

“We hold that “a person not a party to the suit,” for purposes of Tennessee Code Annotated section 20-1-119,
includes any defendant previously dismissed pursuant to a written, non-final order; thus, we reverse the
judgment of the Court of Appeals upholding the trial court’s dismissal of Appellees from this suit and remand

to the trial court for further proceedings.” (Conclusion)

FACTUAL BACKGROUND

The plaintiffs were injured in a July 22, 2006 automobile accident involving a vehicle driven by Jeffrey
Callicutt. They alleged that Callicutt had consumed alcohol at a social gathering associated with Alpha Tau
Omega and its Tennessee Zeta Rho Chapter and that the appellees contributed to the accident. The plaintiffs first



sued several defendants within the one-year limitations period, later added the appellees, and then filed a second

amended complaint after the appellees had been dismissed by written but non-final orders.
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The trial court dismissed the plaintiffs' claims against the appellees as time-barred, initially entering non-final
dismissal orders and later certifying its ruling as final under Tennessee Rule of Civil Procedure 54.02. The Court
of Appeals affirmed, reasoning that the appellees remained parties when the comparative-fault answer was filed.

The Tennessee Supreme Court reversed and remanded for further proceedings.
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REMAND INSTRUCTIONS

The case was remanded to the Circuit Court for Shelby County for further proceedings consistent with the

opinion.
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