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SUMMARY

The Ninth Circuit held that the statutory definition of an Automatic Telephone Dialing System (ATDS)

under the Telephone Consumer Protection Act (TCPA) includes equipment that stores telephone

numbers to be called and dials them automatically, regardless of whether the numbers were generated

by a random or sequential number generator. The court vacated summary judgment for the defendant,

finding a genuine issue of material fact as to whether the Textmunication system—which sent

promotional text messages from a stored list—qualified as an ATDS. The decision relied on the D.C.

Circuit's invalidation of FCC interpretations in ACA International v. FCC, and rejected the argument

that an ATDS must operate without any human intervention.
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PRACTICE AREAS

Telephone Consumer Protection Act Consumer Protection

QUESTIONS PRESENTED

1. Whether the Textmunication system qualifies as an automatic telephone dialing system (ATDS) under
the Telephone Consumer Protection Act, 47 U.S.C. § 227(a)(1), specifically whether an ATDS requires a

random or sequential number generator or includes devices that dial from stored lists.

HOLDINGS

1. The statutory definition of ATDS includes equipment that has the capacity to store numbers to be called
and dial them automatically, regardless of whether the numbers were generated by a random or

sequential number generator.

KEY QUOTATIONS

“we conclude that the statutory definition of ATDS includes a device that stores telephone numbers to be

called, whether or not those numbers have been generated by a random or sequential number generator.” (at

1

“we read § 227(a)(1) to provide that the term automatic telephone dialing system means equipment which has
the capacity—(1) to store numbers to be called or (2) to produce numbers to be called, using a random or

sequential number generator—and to dial such numbers.” (at 23)

“There is a genuine issue of material fact as to whether the Textmunication system is an ATDS.” (at 24)

FACTUAL BACKGROUND

Crunch Fitness used the Textmunication system, a web-based marketing platform, to send promotional text
messages to stored telephone numbers. Phone numbers were captured by manual entry, customer responses, or
website consent forms. The system automatically sent messages to selected numbers at scheduled times. Jordan

Marks, a Crunch member, received three text messages from Crunch over eleven months.

PROCEDURAL HISTORY

Marks filed a putative class action alleging Crunch violated the TCPA by sending three text messages using an
automatic telephone dialing system. The district court granted summary judgment to Crunch, holding that the
Textmunication system was not an ATDS because it lacked a random or sequential number generator. Marks

appealed.

DISPOSITION

vacated_and_remanded

REMAND INSTRUCTIONS



The district court should consider whether the Textmunication system is an ATDS under the court's interpretation
that storing numbers and dialing them automatically qualifies, and proceed accordingly. The district court's

dismissal of Crunch's motion to exclude Hansen's declaration as moot is also vacated.
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