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SUMMARY

The Nevada Supreme Court considered an original petition for a writ of mandamus challenging the
denial of a pretrial habeas petition concerning child-abuse-and-neglect indictments. The court held
that, when nonaccidental physical injury is the alleged form of abuse or neglect, the prosecutor must
inform the grand jury of the statutory definition of "physical injury" under NRS 200.508(4)(d), as
required by NRS 172.095(2). The petition was granted in part because the omission likely affected

probable cause for one count.
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QUESTIONS PRESENTED

1. Whether NRS 200.508(1) requires the State to prove that abuse or neglect, as defined by statute,

occurred regardless of which alternative theory of liability is charged.

2. Whether, when an indictment under NRS 200.508(1) is based on nonaccidental physical injury, NRS
172.095(2) requires the prosecutor to instruct the grand jury on the statutory definition of physical
injury.

3. Whether the omission of that statutory definition likely caused the grand jury to return count one on less

than probable cause and therefore required dismissal of that count.

4. Whether mandamus was an appropriate remedy for the alleged grand-jury-procedure violation.

HOLDINGS

1. NRS 200.508(1) unambiguously requires the State to prove that abuse or neglect, as defined by NRS
200.508(4)(a), occurred regardless of whether the prosecution proceeds under the actual-harm or

potential-harm theory.

2. When the State seeks an indictment under NRS 200.508(1) based on nonaccidental physical injury, NRS
172.095(2) requires the prosecutor to inform the grand jury of the statutory definition of physical injury

because that definition is technical and narrower than the term's ordinary meaning.

3. The failure to instruct the grand jury on the statutory definition of physical injury likely caused the grand

jury to return count one on less than probable cause, requiring dismissal of that count without prejudice.

4. Mandamus was an appropriate remedy to address the NRS 172.095(2) violation because direct appeal
would not provide an adequate remedy where grand-jury error would likely be harmless after conviction,

and the issue presented an important legal question warranting extraordinary review.

KEY QUOTATIONS
“We conclude that NRS 200.508(1) unambiguously requires the State to prove that "abuse or neglect," as

defined by NRS 200.508(4)(a), occurred regardless of the theory under which the offense is prosecuted.” (11)

“Given the difference between the statutory and common definition of "physical injury," it was incumbent
upon the prosecutor to provide the statutory definition of this element consistent with NRS 172.095(2).” (15)

“Because the failure to instruct the grand jury on the statutory definition of "physical injury" likely caused the
grand jury to return an indictment on count one based on less than probable cause, the violation of NRS
172.095(2) requires dismissal of that count.” (17)

FACTUAL BACKGROUND

Bryan Clay was indicted for two incidents involving his sixteen-year-old girlfriend, E.F., who was pregnant with
Clay's child. The first incident involved Clay slapping E.F. across the face; the second involved choking,



striking, and shoving her, after which she reported difficulty breathing and was taken to a hospital. The grand
jury heard no testimony describing the nature or extent of injuries from the first incident and was not instructed
that Nevada's statutory definition of physical injury requires permanent or temporary disfigurement or

impairment of a bodily function or organ.

PROCEDURAL HISTORY

A grand jury indicted Bryan Clay on two counts of child abuse and neglect under NRS 200.508(1). Clay filed a
pretrial habeas petition arguing both insufficient probable cause and the State's failure to instruct the grand jury
on the statutory definition of physical injury; the district court denied the petition. The Nevada Supreme Court
exercised its discretion to consider the statutory-instruction issue, granted extraordinary relief in part, and

directed dismissal without prejudice of count one.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The clerk of the Nevada Supreme Court was directed to issue a writ of mandamus instructing the district court to

dismiss count one of the indictment without prejudice. Relief was not granted as to count three.
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