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SUMMARY

The Supreme Court of North Carolina reviewed Brandon Cabott Jones's convictions for two felony
murders and related offenses, along with his capital sentencing proceeding. The court rejected
challenges concerning appointed counsel, the defendant's right to testify, and a purported variance
between the robbery indictment and the evidence. It held that the trial court's instruction on the
pecuniary-gain aggravating circumstance improperly made that circumstance effectively mandatory
upon a finding of robbery with a dangerous weapon.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by denying defendant's motions to dismiss appointed
counsel.

2. Whether the trial court was required to inquire sua sponte whether defendant wished to testify.

3. Whether a variance between the robbery indictment and the evidence rendered the evidence insufficient
to support felony murder.

4. Whether the capital-sentencing instruction on the pecuniary-gain aggravating circumstance improperly
made that circumstance automatic upon a finding of robbery with a dangerous weapon.

5. Whether defendant's death sentence was disproportionate.

HOLDINGS

1. The trial court did not abuse its discretion in denying defendant's motions to dismiss appointed counsel
because defendant failed to show that counsel's performance fell below the objective standard of
reasonableness required by Strickland.

2. The trial court was not required to inquire sua sponte whether defendant wished to testify, and the court
declined to overrule State v. Hayes.

3. There was no fatal variance between the indictment alleging that property was taken from Donald James
Hunt and the evidence concerning property taken from Hunt, Jr.; the evidence supported an inference
that the briefcase belonged to the senior Hunt.

4. The trial court committed plain error by instructing the capital-sentencing jury that if it found defendant
committed robbery with a dangerous weapon, it would find the pecuniary-gain aggravating
circumstance.

5. The court did not conduct proportionality review because defendant's death sentence was being vacated
and the case remanded for a new capital sentencing proceeding.

KEY QUOTATIONS

“Thus, the occurrence of a robbery with a dangerous weapon does not and cannot automatically allow the
jury to find the existence of the (e)(6) pecuniary gain aggravating circumstance.” (at 759)

“Because the instruction did not allow the jury to consider the evidence relating to whether "the killing was
for the purpose of getting money or something of value," we cannot say that this error could not have
influenced the jury's finding of this aggravating circumstance.” (at 760)

“Accordingly, we vacate defendant's death sentence and remand this case to the trial court for a new capital
sentencing proceeding.” (at 760)

FACTUAL BACKGROUND



On August 13, 1999, defendant and two accomplices entered the Hunts' home in Gastonia while the occupants
were asleep, held them at gunpoint, demanded money and drugs, and took property. During a struggle in a
bedroom, Donald James Hunt and accomplice Devan Lashawn Bynum were shot; both died. Defendant and
another accomplice helped Bynum leave the home, and police later arrested defendant and recovered jewelry
and money from his motel room.

PROCEDURAL HISTORY

Defendant was indicted for two first-degree murders and related kidnapping, robbery, and breaking-or-entering
offenses. The trial court dismissed the kidnapping counts, the jury convicted defendant of the remaining charges,
and the jury recommended death for one murder and life imprisonment for the other. The trial court entered
judgment accordingly, imposed an additional consecutive sentence for breaking or entering, and arrested
judgment on the robbery conviction. The Supreme Court of North Carolina found no error in the guilt-innocence
proceedings but vacated the death sentence because of plain error in the pecuniary-gain aggravating-
circumstance instruction and remanded for a new capital sentencing proceeding.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The case was remanded to the trial court for a new capital sentencing proceeding. The guilt-innocence judgments
were left undisturbed.
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