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SUMMARY

The Georgia Supreme Court affirmed Joseph Hoehn’s convictions for malice murder and possession of
a firearm during the commission of a crime arising from the shooting death of Robert Congleton. The
court held that the trial court erred by allowing a juror to directly question a witness, but found the
error harmless, and rejected Hoehn’s challenge to the felony-murder indictment.
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QUESTIONS PRESENTED

1. Whether the trial court erred by overruling Hoehn's objection after a juror directly asked a State witness
whether a firearm shown in a crime-scene photograph was the weapon.

2. Whether the felony-murder count was fatally defective because it alleged aggravated assault as the
underlying felony without specifying the method by which the aggravated assault occurred.

HOLDINGS

1. A juror may not directly question a witness. The trial court erred by overruling Hoehn's objection and
should have sustained the objection and struck the officer's answer, but the error was harmless.

2. The felony-murder count was not fatally defective because it alleged that Hoehn caused the victim's
death while committing aggravated assault by shooting him. In any event, any issue concerning the
felony-murder count was moot because the felony-murder conviction was vacated by operation of law
upon the malice-murder conviction.

KEY QUOTATIONS

“jurors may not directly question a witness.” (129)

“The test for determining nonconstitutional harmless error is whether it is highly probable that the error did
not contribute to the verdict” (129)

“any issue with regard to Appellant’s felony murder count is now “ ‘moot because [his] felony murder
conviction was vacated by operation of law based on his conviction for the charge of malice murder.’ ”” (130)

FACTUAL BACKGROUND

Hoehn, who lived with Robert Congleton and Congleton's family, returned home intoxicated on August 7, 2009,
argued with the Congletons, and went to his bedroom after being told to leave the common area. When
Congleton knocked on Hoehn's bedroom door, Hoehn fired a .38-caliber revolver through the door, fatally
striking Congleton in the head. Hoehn later admitted firing the shot but claimed he had intended to fire above
Congleton's head and did not intend to kill him.

PROCEDURAL HISTORY

A Richmond County grand jury indicted Hoehn for malice murder, felony murder based on aggravated assault,
and possession of a firearm during the commission of a crime. After trial, the jury found him guilty on all counts;
the trial court imposed life imprisonment for malice murder and a consecutive five-year sentence for the firearm
offense, while the felony-murder conviction was vacated by operation of law. The trial court denied Hoehn's
amended motion for new trial, and he timely appealed. The Supreme Court of Georgia affirmed.

DISPOSITION

affirmed

CASES CITED



Jackson v. Virginia, 443 U.S. 307, 319 (1979)

Vega v. State, 285 Ga. 32, 33 (673 SE2d 223) (2009)

Allen v. State, 286 Ga. 392, 396-397 (687 SE2d 799) (2010)

Matchett v. State, 257 Ga. 785, 786 (364 SE2d 565) (1987)

Watson v. State, 264 Ga. App. 41, 43-44 (589 SE2d 867) (2003)

Lindsey v. State, 282 Ga. 447, 450 (651 SE2d 66) (2007)

Lewis v. State, 283 Ga. 191, 195-196 (657 SE2d 854) (2008)

Stinson v. State, 279 Ga. 177, 179-180 (611 SE2d 52) (2005)

Young v. State, 290 Ga. 392, 398 (721 SE2d 855) (2012)

Nicely v. State, 291 Ga. 788, 795 (733 SE2d 715) (2012)

Retrieved from lawtools.ai · https://lawtools.ai/cases/state/georgia-supreme-court-of-georgia/2013/hoehn-v-state-cvpddvy4


