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SUMMARY

The Eighth Circuit held that North Dakota's legislation regulating pharmacy benefits managers

(PBMs) was preempted by ERISA because it impermissibly "referenced" ERISA plans through its

definitions of "third-party payer" and "plan sponsor," making the existence of ERISA plans essential to

the law's operation. Following prior circuit precedent (Gerhart and Rutledge), the court found that the

statute implicitly regulated ERISA plans even though it also covered non-ERISA entities, and thus the

entire legislation was preempted. The court did not reach Medicare Part D preemption issues and

deemed the state's savings clause argument waived. The district court's partial denial of preemption

was reversed, and the case was remanded for entry of judgment in favor of PCMA.
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QUESTIONS PRESENTED

1. Whether the North Dakota legislation is preempted by ERISA because it has an impermissible 'reference
to' ERISA plans.

HOLDINGS

1. The North Dakota legislation is preempted by ERISA because it has an impermissible 'reference to'
ERISA plans through its definitions of 'third-party payer' and 'plan sponsor,' which make the existence of

ERISA plans essential to the law's operation.

2. North Dakota has waived this argument because it was raised only in a footnote and not properly argued.

KEY QUOTATIONS

“A state law has an impermissible 'reference to' ERISA plans where it (1) 'acts immediately and exclusively

upon ERISA plans' or (2) 'where the existence of ERISA plans is essential to the law's operation."” (3)

“the existence of ERISA plans is essential to the law's operation because 'it cannot be said that the . . . law

functions irrespective of the existence of an ERISA plan."” (5)

“the North Dakota legislation is preempted because it 'relates to' ERISA plans 'by regulating the conduct of

PBMs administering or managing pharmacy benefits."” (6)

FACTUAL BACKGROUND

In 2017, North Dakota passed N.D. Cent. Code sections 19-02.1-16.1 and 19.02.1-16.2, which regulate the
relationship between pharmacies, pharmacy benefits managers (PBMs), and third-party payers. The legislation
imposes various requirements on PBMs and third-party payers, including fee restrictions, copayment limits,
quality metrics, ownership prohibitions, disclosure requirements, and anti-gag clauses. Violations are class B
misdemeanors. PCMA is a national trade association that represents PBMs.

PROCEDURAL HISTORY

PCMA filed a complaint seeking a declaration of preemption and an injunction. The district court determined
that none of the statutory provisions were preempted by ERISA and that only one provision was preempted by
Medicare Part D. PCMA appealed.

DISPOSITION

reversed_and_remanded



REMAND INSTRUCTIONS

with directions to enter judgment in favor of PCMA.
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