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SUMMARY

The Nevada Supreme Court conditionally granted a writ petition concerning a physician's asserted
privileges over family-therapy and substance-abuse treatment records in a medical-malpractice and
negligent-hiring case. The court held that the family and marital therapy records remained privileged,
while the doctor-patient privilege was subject to Nevada's patient-litigant exception where the
physician's condition was an element of the negligent hiring and supervision claims. The court further
required in-camera review and appropriate limitations before disclosure of relevant medical records.
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QUESTIONS PRESENTED

1. Whether extraordinary writ relief was appropriate to review a discovery order requiring disclosure of
allegedly privileged counseling and medical records.

2. Whether Nevada's doctor-patient privilege was waived or terminated under the patient-litigant exception
when the plaintiff, rather than the defendant-patient, placed the defendant's condition at issue.

3. Whether Mitchell's drug addiction was an element of the medical-malpractice claim or the negligent
hiring and supervision claims for purposes of NRS 49.245(3).

4. Whether the patient-litigant exception required in-camera review and limitations on production and use
of the doctor-patient records.

5. Whether Mitchell's marital and family therapist-client privilege was waived or defeated under NRS
49.249(4).

HOLDINGS

1. Extraordinary writ relief is appropriate when a discovery order compels disclosure of allegedly
privileged information that would lose its confidential character before a final judgment and ordinary
appellate review would provide no effective remedy.

2. Under NRS 49.245(3), the patient-litigant exception does not require that the patient personally initiate
the claim or defense placing the patient's condition at issue. The exception applies when the patient's
condition is an element of a claim or defense, even if another party raised the issue.

3. Mitchell's drug addiction was not an element of the medical-malpractice claim against him. Medical
malpractice requires proof of departure from the accepted standard of care, causation, and damages; the
doctor's reason for the allegedly negligent conduct is not itself an element.

4. Mitchell's condition was an element of Ravella's negligent hiring and supervision claims because those
claims required proof that the employer knew or should have known that Mitchell was unfit for his
position.

5. The district court was required to conduct an in-camera review of the doctor-patient records and impose
appropriate limitations on their production and use rather than order unrestricted disclosure.

6. Mitchell's and his wife's confidential communications with their marriage and family therapist remained
privileged, and the district court was required to enter a protective order prohibiting discovery of those
counseling sessions.

KEY QUOTATIONS



“A plain reading of the statute's text does not support a requirement that the patient must place his condition
in issue for the exception to terminate the privilege.” (7)

“We decline to read into NRS 49.245(3) a limitation it does not state.” (13)

“Relevance alone does not make a patient's condition an element of a claim or defense.” (14)

“We therefore issue a writ of mandamus directing the district court to rescind its order rejecting the claims of
privilege in this case” (18)

FACTUAL BACKGROUND

A seven-year-old child suffered cardiac complications after tonsillectomy surgery performed by Dr. Ryan
Mitchell and required a pacemaker. The child's guardian ad litem sued Mitchell for medical malpractice and his
employer for negligent hiring and supervision, alleging that Mitchell's misadministration of anesthesia caused
the injury. Mitchell admitted that he had abused Ketamine and Valium and was addicted at the time of surgery,
while denying that he operated while intoxicated; after the surgery he was arrested and convicted for domestic
violence while high on drugs and for driving under the influence. The guardian subpoenaed Mitchell's marital
and family counseling records and substance-abuse treatment records.

PROCEDURAL HISTORY

A district court rejected Mitchell's claims of doctor-patient and marriage-and-family-therapist-client privilege
and ordered production of the subpoenaed records. Mitchell sought extraordinary writ relief. The Nevada
Supreme Court, sitting en banc, conditionally granted the writ in part, directing in-camera review and protective
limitations for the doctor-patient records and prohibiting discovery of the marital and family therapy records.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The district court must rescind its order rejecting Mitchell's privilege claims, protect the confidential
communications between Mitchell, his wife, and their marriage and family therapist, conduct an in-camera
review of the doctor-patient substance-abuse records, and enter orders governing their production and use
consistent with the opinion.
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