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SUMMARY

The Nebraska Supreme Court held that a party in district court does not waive the constitutional right

to a jury trial merely by failing to object before a court grants a motion for a bifurcated bench trial.

The court nevertheless concluded that the plaintiffs had no right to a jury determination of whether the

defendant physicians were employees of a political subdivision for purposes of the Political

Subdivisions Tort Claims Act. The court affirmed the Nebraska Court of Appeals’ judgment.
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QUESTIONS PRESENTED

1. Whether a party in district court waives the constitutional right to a jury trial merely by failing to object

before the court grants a motion for a bifurcated bench trial.

2. Whether the plaintiffs were entitled to a jury trial on the issue of whether the defendants were employees
of a political subdivision for purposes of governmental immunity under the Political Subdivisions Tort
Claims Act.

HOLDINGS

1. A district-court party waives the constitutional right to a jury trial only when the court determines that
one of the three waiver circumstances specified in Neb. Rev. Stat. § 25-1126 applies. Mere failure to
object before a defendant's request for a bench trial on a bifurcated issue is not, by itself, a statutory
waiver.

2. A party is not entitled to a jury trial on whether a defendant is an employee of a political subdivision
because a jury trial is not one of the terms by which the Legislature waived governmental immunity

under the Political Subdivisions Tort Claims Act.

KEY QUOTATIONS

“In sum, in district court, a party’s waiver of a jury trial occurs only if a court determines that one of three

circumstances under § 25-1126 applies.” (623)

“Because a jury trial is not one of the terms of its waiver of governmental immunity under PSTCA, a party is

not entitled to a jury trial on its claim that a defendant is not a political subdivision employee.” (625)

FACTUAL BACKGROUND

Virginia A. Jacobson was admitted to Gordon Memorial Hospital after choking while eating meat. During an
esophagogastroscopy performed by Gaston Cornu-Labat, M.D., she coded; meat was suctioned from her throat,
and an x ray showed aspiration pneumonia. After three days under the care of Cornu-Labat and Sherry K.
Shresta, M.D., Virginia died from complications. Her husband and estate representative sued, and the defendants'
employment status became dispositive because the hospital was stipulated to be a political subdivision and the

claim was not timely presented under the Political Subdivisions Tort Claims Act.

PROCEDURAL HISTORY

The Jacobsons filed a wrongful death action against Shresta and Cornu-Labat in the Sheridan County District
Court. The parties stipulated that Gordon Memorial Hospital was a political subdivision and that the Jacobsons
had not complied with the one-year claim-presentment limitation under the Political Subdivisions Tort Claims
Act. The district court bifurcated the employment issue, denied a jury trial on that issue, found the defendants
were hospital employees, and dismissed the complaint. The Nebraska Court of Appeals affirmed, reasoning that

the Jacobsons had waived their jury-trial right. The Nebraska Supreme Court rejected that waiver reasoning but



affirmed because no jury-trial right existed for determining whether the defendants were political-subdivision

employees.

DISPOSITION
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