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SUMMARY

The Supreme Court of Georgia held that the City of Buford's moratorium on constructing electric
power substations was preempted by state law. The court concluded that the Public Service
Commission has exclusive authority over the regulated business activity of Georgia Power and that the
City's local authority did not extend to substations located on private property. The court affirmed the
trial court's injunction against enforcement of the ordinance.
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DISPOSITION affirmed

PROCEDURAL POSTURE Georgia Power sought an injunction against enforcement of the City's
moratorium and a declaratory judgment that the ordinance was
unconstitutional. The trial court held the ordinance preempted by state
law, enjoined its enforcement, and the City appealed.

STANDARD OF REVIEW The court reviewed the legal issue of state-law preemption and the
constitutionality of the ordinance de novo.

PRECEDENTIAL VALUE Published opinion; precedential decision of the Supreme Court of
Georgia.
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QUESTIONS PRESENTED

1. Whether Georgia law expressly or impliedly preempted Buford's ordinance imposing a moratorium on
construction of electric power substations.

2. Whether the City's charter and OCGA § 36-34-2(7) authorized Buford to regulate the placement of a
utility substation on Georgia Power's private property.

3. Whether construction of electric power substations constituted a business activity regulated by the
Public Service Commission even though the Commission had not promulgated specific placement rules.

HOLDINGS

1. The ordinance was preempted because it conflicted with state law granting the Public Service
Commission exclusive and plenary authority to regulate the business activity of Georgia Power.

2. Neither the City's charter nor OCGA § 36-34-2(7) authorized Buford to regulate Georgia Power's
substation because those powers were limited to utility use of City property, including streets and other
municipal property.

3. The absence of specific Public Service Commission rules governing substation placement did not defeat
preemption.

KEY QUOTATIONS

“The legislature may preempt local enactments expressly, or preemption may be implied from the
comprehensive nature of a state statute.” (17)

“Because preemption is a matter of legislative intent, it does not depend on whether the PSC has exercised
the power it has been given; it depends on the legislature's intent in granting the power to regulate.” (18)

“Where the State has established an agency of its own with plenary power to regulate utilities, it is
universally recognized that municipalities cannot properly interpose their local restrictions unless and only to
the extent any power to do so is expressly reserved to them by statute.” (18)

FACTUAL BACKGROUND

In 2002, the City of Buford enacted an ordinance imposing a one-year moratorium on construction of electric
power substations within 500 feet of residentially zoned property. When Georgia Power began constructing the
Shoal Creek Switching Station on its own property within that distance, the City issued a stop-work order.
Georgia Power challenged the ordinance through an injunction action and a request for declaratory judgment.

PROCEDURAL HISTORY

Buford enacted a one-year moratorium on construction of electric power substations within 500 feet of
residentially zoned property and issued Georgia Power a stop-work order. Georgia Power obtained injunctive
and declaratory relief in the trial court, which ruled the ordinance preempted by state law. The Supreme Court of
Georgia affirmed.

DISPOSITION



affirmed
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