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SUMMARY

The United States District Court for the Eastern District of New York reviews an appeal from a

bankruptcy court judgment concerning competing contracts to purchase residential real property. The

court affirms the bankruptcy court’s findings that the seller was ready, willing, and able to close, that

liens and violations could be resolved at closing, and that the mortgage contingency was triggered

despite delivery of the contract by email. The appeal is dismissed.
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25-CV-04520 (OEM)

affirmed

Appeal from a memorandum decision and order and judgment of the
United States Bankruptcy Court for the Eastern District of New York
in a removed state-court real-property contract dispute arising in a

Chapter 13 bankruptcy.

The District Court reviews bankruptcy-court legal conclusions de novo
and factual findings for clear error. Mixed questions are reviewed
according to whether the question entails primarily legal or factual
work, and mixed questions are generally reviewed de novo. A
bankruptcy-court order is final when it completely resolves all issues

pertaining to a discrete claim, including the proper relief.

Unknown; memorandum and order from a federal district court with

no published reporter citation in the supplied text.
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QUESTIONS PRESENTED

1. Whether the Bankruptcy Court clearly erred in finding that Johnson was ready, willing, and able to close
on July 30, 2021.

2. Whether the liens, violations, and encumbrances affecting the property had to be cleared before closing

rather than at closing or through closing-related escrow arrangements.

3. Whether email delivery of the fully executed Lever Contract triggered the mortgage-commitment
contingency despite the contract's specified notice procedures, and whether any deviation prejudiced the

appellants.

4. Whether the first-in-time doctrine or business-judgment rule required enforcement or assumption of the
Lever Contract.

HOLDINGS

1. The Bankruptcy Court did not clearly err in finding that Johnson was ready, willing, and able to perform
on the July 30, 2021 closing date. Because the appellants failed to appear for closing, they did not give
Johnson the opportunity to perform.

2. The Lever Contract did not require all liens, violations, and encumbrances to be cleared before closing.
The contract permitted Johnson to satisfy them at closing from the purchase proceeds or through
acceptable title-company arrangements, and the Bankruptcy Court correctly concluded that the
outstanding items did not prevent delivery of marketable title at closing.

3. Email delivery of the fully executed Lever Contract triggered the mortgage-commitment contingency
because the appellants had actual notice of the contract and did not demonstrate prejudice from the
deviation from the contract's specified notice method. The appellants' failure to obtain an unconditional

mortgage commitment or timely request an extension placed them in default.

4. The appellants could not obtain specific performance because they were not ready, willing, and able to
perform the Lever Contract and did not perform on the closing date.

KEY QUOTATIONS

“Because Appellants failed to appear for the closing, they did not give Johnson the opportunity to perform.”
(R. at 677-78)



“Thus, liens, violations, and encumbrances could be cleared at closing without running afoul of the contract

or the delivery of marketable title.” (Discussion section B)

“Because the Mortgage Contingency was triggered and Appellants did not perform on the Closing Date, nor
were they ready, willing, and able to, Appellants cannot seek specific performance of the Lever Contract.”

(Discussion section C)

FACTUAL BACKGROUND

In August 2020, Johnson agreed to sell the property at 1708 President Street, Brooklyn, to Lever for $1.2
million, subject to a mortgage-commitment contingency and contractual requirements concerning title, liens,
violations, and delivery of the property. Johnson emailed a fully executed copy of the contract to Lever's
attorney on August 12, 2020; Lever did not obtain an unconditional mortgage commitment within sixty days,
and the purchasers did not complete the scheduled July 30, 2021 closing. Johnson later contracted to sell the
property to Cadaner, while the competing purchasers asserted rights under the Lever Contract. The Bankruptcy
Court found that Johnson was ready, willing, and able to close, that the contract's title-related conditions could

be satisfied at closing, and that the mortgage contingency had been triggered.

PROCEDURAL HISTORY

Cadaner commenced a New York Supreme Court action seeking declaratory relief, specific performance,
damages, and related relief concerning competing contracts to purchase Johnson's property. After Johnson filed
for Chapter 13 bankruptcy, she removed the state-court action to the Bankruptcy Court, which conducted a trial
and ruled that the Lever Contract was not enforceable, entering an order and judgment. Shusterman and Lever

appealed to the District Court, which affirmed the Bankruptcy Court's decision and dismissed the appeal.
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