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SUMMARY

The Illinois Appellate Court affirmed the dismissal of Andrea Miller’s claims against fertility
providers and related defendants arising from a dispute over custody and disposition of embryos
following her separation and divorce. The court held that the negligence claims failed because the
defendants could not reasonably be charged with preventing all potential legal challenges to embryo
custody, and the contract claims did not identify a breached promise by the fertility clinic. The court
also held that the fiduciary-duty claims were duplicative of the negligence claims and lacked
allegations that defendants sought a selfish benefit.
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QUESTIONS PRESENTED

1. Whether Miller stated a negligence claim by alleging that the fertility providers and cryogenic
defendants owed her a duty to draft or provide consent forms that would protect her embryos from any
legal challenge.

2. Whether Miller adequately pleaded breach of express or implied contract against Fertility Centers of
Illinois based on the consent form and a nurse's alleged representation that the form applied to all
treatments and would ensure Miller's ownership of the embryos.

3. Whether Miller's breach of fiduciary duty claims were duplicative of her negligence claims and whether
she alleged that defendants obtained a selfish benefit.

4. Whether Miller stated a medical-battery claim by alleging that the IVF procedure was performed with a
consent form that did not protect her from later litigation over embryo custody.

5. Whether the circuit court erred in denying Miller's motion to reconsider.

HOLDINGS

1. Miller failed to state a negligence claim because no defendant could be held to a duty to make her
impervious to every possible legal challenge to her custody of the embryos. The cryogenic defendants
also were not alleged to have drafted the consent form, participated in its drafting, or made the relevant
representations.

2. Miller failed to plead breach of contract because, even assuming that the consent form and the nurse's
statement bound FCI and applied to the December IVF cycle, neither contained an express or implied
promise to prevent litigation or protect Miller from her husband's challenge to her control of the
embryos.

3. Miller's breach of fiduciary duty claims were properly dismissed because they duplicated her negligence
claims and because she failed to allege that any defendant sought a selfish benefit from retaining the
embryos or failing to release custody.

4. Miller failed to state a medical-battery claim because she did not allege that the treatment substantially
varied from the consent granted, and any alleged defect in the consent form did not constitute medical
battery.

5. The circuit court properly denied Miller's motion to reconsider because she merely reasserted arguments
previously rejected and identified no newly discovered evidence, change in law, or error in the prior
application of existing law.

KEY QUOTATIONS

“A section 2-615 motion to dismiss is a challenge to the legal sufficiency of a complaint.” (¶ 27)



“This is asking the courts to impose a duty on clinics and providers to do the impossible.” (¶ 34)

“While pleading in the alternative is generally permitted, duplicate claims in the same complaint are not.” (¶
48)

“For the foregoing reasons, we affirm the circuit court’s dismissal with prejudice of Ms. Miller’s claims for
failure to state a claim on which relief could be granted.” (¶ 56)

FACTUAL BACKGROUND

Miller received fertility treatment from Fertility Centers of Illinois and Dr. Brian Kaplan, including IVF cycles
that ultimately produced two viable embryos in December 2018. An August 2018 IVF consent form provided
that, upon divorce or dissolution, the embryos would be awarded to Miller, but no new form was signed for the
December cycle. After Miller and her husband separated, the clinic declined to transfer an embryo without
additional consent or a court document, and the divorce court later awarded Miller complete control over the
embryos. Miller alleged that the defendants' consent-form practices caused her to incur expenses and suffer
delay while establishing custody.

PROCEDURAL HISTORY

Miller sued fertility providers and cryogenic-storage defendants concerning the alleged failure to protect her
claimed custody of embryos after her separation and divorce. The circuit court dismissed various claims during
successive amendments and ultimately dismissed all counts with prejudice after Miller's third amended
complaint failed to allege an express promise that a consent form would prevent subsequent litigation over
embryo disposition. The circuit court denied Miller's motion to reconsider, and she timely appealed. The
appellate court affirmed.
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