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SUMMARY

The Colorado Supreme Court held that Colorado Revised Statutes section 12-36-134 creates an
exception to the corporate practice of medicine doctrine for professional medical corporations. It ruled
that such a corporation may be vicariously liable for the negligence of physician employees under
respondeat superior, and that control is relevant only to determining whether an employment
relationship exists. The court also held that the statute's insurance provisions limit shareholder liability

but do not preclude liability of the corporate entity.
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QUESTIONS PRESENTED

1. Whether section 12-36-134, 4 C.R.S. (2001), creates an exception to Colorado's common-law corporate

practice of medicine doctrine for professional medical corporations.

2. Whether a professional medical corporation may be held vicariously liable under respondeat superior for

the negligence of physician employees.

3. Whether a court must determine the corporation's right to control the physicians when the corporation's

C.R.C.P. 12(b)(5) motion concedes that the physicians were employees.

4. Whether section 12-36-134(1)(g) precludes vicarious liability of the corporate entity when the statutory

minimum insurance requirements are satisfied.

HOLDINGS

1. Section 12-36-134 creates an exception to Colorado's common-law corporate practice of medicine

doctrine by permitting professional medical corporations to practice medicine.

2. A professional medical corporation may be held vicariously liable under respondeat superior for

negligence committed by its physician employees within the course and scope of employment.

3. When an employer's C.R.C.P. 12(b)(5) motion concedes that the alleged tortfeasor was its employee, the

trial court need not inquire into the employer's right to control the employee.

4. Section 12-36-134(1)(g) addresses the circumstances under which shareholders may limit their personal

joint and several liability; it does not preclude vicarious liability of the professional corporation itself.

KEY QUOTATIONS

“We hold that section 12-36-134 provides an exception to the corporate practice of medicine doctrine by
permitting professional corporations to practice medicine and be liable for the negligence of physician
employees.” (44 P.3d at 1065-1066)

“When, as here, the corporation's C.R.C.P. 12(b)(5) motion to dismiss concedes that the alleged tortfeasor

was its employee, the trial court need not inquire into whether the employer had a right to exercise control
over the employee.” (44 P.3d at 1066)

“Thus, we construe subsection (1)(g) to address only the manner by which shareholders may limit their

personal liability for the torts of corporate employees.” (44 P.3d at 1071)

FACTUAL BACKGROUND

Michael Russell Neil was born with spina bifida and was treated from 1981 through 1989 by Drs. Robert
Hendee and Edward McLeary. The plaintiffs alleged that negligent treatment caused Michael to progress from
incomplete paraplegia to quadriplegia with some upper-extremity use. Hendee incorporated Pediatric



Neurosurgery, P.C., in 1983; McLeary later joined the corporation as a shareholder and employee. The plaintiffs

alleged that the corporation was vicariously liable for the physicians' negligence.
PROCEDURAL HISTORY

The plaintiffs initially sued the treating physicians individually and later amended their complaint to add
Pediatric Neurosurgery, P.C., alleging vicarious liability under respondeat superior. The trial court dismissed the
claims against the corporation under C.R.C.P. 12(b)(5), relying on the corporate practice of medicine doctrine
and its interpretation of the professional-corporation insurance statute. The court of appeals reversed and
remanded for reinstatement of the complaint and a factual determination concerning corporate control. The
Colorado Supreme Court affirmed in part, reversed in part, and remanded for reinstatement of the complaint

without requiring an additional control inquiry.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The court remanded to the court of appeals with instructions to return the case to the trial court to reinstate the
plaintiffs' complaint against Pediatric Neurosurgery, P.C. The trial court need not determine whether the

corporation had a right to control the physicians for purposes of the conceded employer-employee relationship.
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