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SUMMARY

The North Dakota Supreme Court held that a police officer’s approach to a parked vehicle and
nonverbal gesture requesting that a passenger roll down the window did not constitute a seizure under
the Fourth Amendment. The court reversed the district court and remanded for reinstatement of the
administrative hearing officer’s 365-day driver’s-license suspension.
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JURISDICTION North Dakota
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PROCEDURAL POSTURE The North Dakota Department of Transportation appealed from a
district court judgment reversing an administrative hearing officer's
decision suspending Richter's driver's license for 365 days. The North
Dakota Supreme Court reversed the district court and remanded for
reinstatement of the hearing officer's decision.

STANDARD OF REVIEW Under the Administrative Agencies Practice Act, the Court reviews the
agency decision on the record and affirms unless the order is contrary
to law, violates constitutional rights, results from noncompliance with
the Act or denial of a fair hearing, lacks factual support by a
preponderance of the evidence, or lacks adequate legal and
explanatory support. The Court does not make independent factual
findings or substitute its judgment for the agency's; it determines
whether a reasoning mind could reasonably conclude that the agency's
factual findings were proved by the weight of the evidence.
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QUESTIONS PRESENTED

1. Whether the police officer's approach to the parked vehicle and nonverbal gesture directing the
passenger to roll down the window constituted a seizure under the Fourth Amendment.

2. Whether the officer had reasonable suspicion to seize Richter after detecting alcohol and observing signs
of intoxication.

3. Whether Richter preserved and adequately presented a claim that article I, section 8 of the North Dakota
Constitution provides greater protection than the Fourth Amendment.

HOLDINGS

1. The officer's approach to the parked vehicle and nonverbal gesture to roll down the window did not
constitute a Fourth Amendment seizure because the officer did not block the vehicle, activate flashing
lights, order compliance, use threatening language or tone, display a weapon, or otherwise restrain the
occupants' liberty by force or show of authority.

2. The seizure occurred only after the officer detected the odor of alcohol and observed Richter's bloodshot
eyes and thick speech, at which point the officer had reasonable suspicion to believe Richter was in
actual physical control of a motor vehicle while under the influence of alcohol.

3. The Court declined to address Richter's claim that the North Dakota Constitution provides greater
search-and-seizure protection because he did not raise it before the hearing officer, did not specifically
identify it in his administrative specifications of error, and did not adequately support it with authority
on appeal.

KEY QUOTATIONS

“A seizure occurs within the context of the Fourth Amendment only when the officer, by means of physical
force or show of authority, has in some way restrained the liberty of a citizen.” (786 N.W.2d at 722, ¶ 15)

“to the extent that Wibben holds a Fourth Amendment stop or seizure occurs whenever a law enforcement
officer taps on a window of a parked motor vehicle, we now overrule that decision and follow the rationale of
the opinion concurring in the result in Wibben.” (786 N.W.2d at 723, ¶ 15)

FACTUAL BACKGROUND

At approximately 1:24 a.m., a Mandan police officer observed a vehicle parked in the rear lot of a closed
restaurant, with its engine running and two occupants inside. The officer parked nearby without blocking the
vehicle, did not activate flashing emergency lights, approached the passenger side, and made a circular hand



gesture indicating that the passenger should roll down the window. After the window was lowered, the officer
smelled alcohol, observed that Richter had bloodshot eyes and thick speech, and learned that Richter had
consumed several beers. Richter failed field sobriety tests, was arrested for being in actual physical control of a
vehicle while under the influence, and consented to a blood test showing a 0.15 percent blood alcohol
concentration.

PROCEDURAL HISTORY

After Richter was arrested for being in actual physical control of a motor vehicle while under the influence of
alcohol, the Department initiated a 365-day driver's-license suspension. Following an administrative hearing, the
hearing officer rejected Richter's Fourth Amendment challenge and ordered the suspension. The district court
reversed, relying on Wibben v. North Dakota State Highway Commissioner and concluding that the officer's
request or order that Richter's passenger roll down the window was an unconstitutional seizure. The Supreme
Court reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the district court judgment and remand for reinstatement of the administrative hearing officer's decision
suspending Richter's driver's license for 365 days.
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