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SUMMARY

The West Virginia Supreme Court of Appeals affirmed the termination of a father's custodial and

guardianship rights to three children in an abuse and neglect proceeding. The court rejected challenges

concerning lay testimony, findings of abuse and neglect, cross-examination, expert rebuttal testimony,

denial of an improvement period, termination of custodial rights, and supervised post-termination

visitation.
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Father appealed the Wood County Circuit Court's order terminating his
custodial and guardianship rights to three children, denying a post-
adjudicatory improvement period, and limiting post-termination

visitation to supervised visitation.

Conclusions of law in abuse and neglect cases are reviewed de novo;
factual findings are reviewed for clear error. Evidentiary and
procedural rulings are reviewed for abuse of discretion, and expert-

testimony rulings are not reversed unless clearly wrong.
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QUESTIONS PRESENTED

1.

Whether the circuit court properly admitted lay opinion testimony concerning bruises and injuries
observed by a service provider.

. Whether the evidence supported the adjudication that the children were abused and neglected.

. Whether the circuit court properly permitted cross-examination of Father's therapist concerning the basis

for her opinion regarding Father's parenting abilities.

. Whether the circuit court properly admitted expert rebuttal testimony concerning Father's parenting

abilities.

. Whether the circuit court properly denied Father's motion for a post-adjudicatory improvement period.

. Whether the circuit court properly terminated Father's custodial rights based on the absence of a

reasonable likelihood that the conditions of abuse and neglect could be substantially corrected in the

near future and the children's welfare.

. Whether the circuit court properly limited Father's post-termination visitation to supervised visitation.

HOLDINGS

1.

The circuit court did not abuse its discretion by admitting a service provider's lay opinion testimony

concerning bruises she personally observed on the children.

. The circuit court did not clearly err in finding that the children were abused and neglected.

. The circuit court properly allowed cross-examination of Father's therapist regarding the basis for her

opinion that Father was a conscientious and responsible parent.

. The circuit court did not abuse its discretion by admitting expert rebuttal testimony concerning Father's

capacity to parent and his failure to implement strategies for his autistic children.

. The circuit court properly denied Father's motion for a post-adjudicatory improvement period.

. The circuit court properly terminated Father's custodial rights because there was no reasonable

likelihood that the conditions of abuse and neglect could be substantially corrected in the near future and

termination was necessary for the children's welfare.

. The circuit court properly limited Father's post-termination visitation to supervised visitation.

KEY QUOTATIONS

“Although conclusions of law reached by a circuit court are subject to de novo review, when an action, such
as an abuse and neglect case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and conclusions of law as to whether

such child is abused or neglected.” (at 2)



“courts are not required to exhaust every speculative possibility of parental improvement before terminating

parental rights” (at 5)

FACTUAL BACKGROUND

CPS investigations revealed that Father sometimes left the children unattended, that the children had bruises and
appeared inadequately cared for, and that Father's home smelled of urine and feces and contained accumulated
dirty diapers and accessible medication. Witnesses also described inadequate nutrition and Father's use of
inappropriate language around the children. The children had autism, and service providers testified that Father
failed to implement parenting strategies despite receiving services. The circuit court found physical and
emotional abuse and neglect, concluded that Father could not substantially correct the conditions in the near

future, and terminated his custodial rights.

PROCEDURAL HISTORY

After CPS investigations concerning the children's care, the DHHR filed an emergency custody petition alleging
physical and emotional abuse, educational and medical neglect, unsanitary living conditions, and inadequate
supervision and nutrition. The circuit court awarded the mother temporary custody, later adjudicated the children
abused and neglected, denied Father's request for a post-adjudicatory improvement period, and terminated
Father's custodial and guardianship rights. The Supreme Court of Appeals affirmed the circuit court's September
11, 2013, order.
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