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SUMMARY

In a RICO conspiracy sentencing appeal, the First Circuit held as a matter of first impression that a
role-in-the-offense enhancement under USSG §3B1.1 depends on the defendant’s role in the
racketeering enterprise as a whole, not on his role in the discrete predicate acts. The court affirmed a
three-level managerial/supervisory enhancement for an MS-13 member who acted as de facto leader
of a clique after the First Word’s arrest. The defendant’s alternative challenge to the factual basis for

the role finding was waived and, in any event, lacked plain error given undisputed PSI facts.
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QUESTIONS PRESENTED

1. When a defendant is convicted of racketeering conspiracy under RICO, does the imposition of a role-in-
the-offense enhancement depend upon the defendant's role in the racketeering enterprise as a whole or

upon his role in the discrete acts of racketeering activity that underpin the RICO conviction?

2. Whether the district court's factual finding that the defendant was a manager or supervisor of the

enterprise was supported by the record.

HOLDINGS

1. The imposition of a role-in-the-offense enhancement under USSG §3B1.1(b) depends upon the
defendant's role in the racketeering enterprise as a whole, not upon his role in the discrete predicate acts
that underpin the charged conspiracy.

2. The factual finding was not clearly erroneous; the defendant's claim of error was waived, and even if not

waived, the finding was supported by uncontested facts in the PSI Report.

KEY QUOTATIONS

“We hold that when a defendant is convicted of racketeering conspiracy under 18 U.S.C. § 1962(d), the
imposition of a role-in-the-offense enhancement under USSG §3B1.1(b) depends upon his role in the
racketeering enterprise as a whole, not upon his role in the discrete predicate acts that underpin the charged
conspiracy.” (at 13-14)

FACTUAL BACKGROUND

The defendant was a member of the MS-13 Chelsea clique. After the clique's leader, Rafael Leoner-Aguirre, was
arrested, the defendant became the de facto leader on the streets, directing the clique's illicit activities. He
participated in the shooting of a rival gang member, Denys Perdomo Rodriguez, and planned the execution of a
suspected informant, CW-2. He was convicted of RICO conspiracy under 18 U.S.C. § 1962(d). The district court
imposed a three-level role-in-the-offense enhancement under USSG §3B1.1(b) based on his managerial role in

the enterprise as a whole.

PROCEDURAL HISTORY

The defendant pleaded guilty to one count of RICO conspiracy. The district court applied a three-level role-in-
the-offense enhancement under USSG §3B1.1(b) and sentenced him to 240 months. The defendant appealed,

arguing procedural error in the application of the enhancement.

DISPOSITION

affirmed
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