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SUMMARY

The United States District Court for the Northern District of California denied Insomniac Holdings,
LLC’s motion to dismiss a proposed class action asserting a claim under the Video Privacy Protection
Act. The court held that the plaintiff plausibly alleged that Insomniac was a video tape service
provider, that he was a qualifying consumer based on his newsletter subscription, and that Insomniac
knowingly disclosed personally identifiable information through Facebook and TikTok tracking pixels.
The court did not reach the plaintiff’s alternative argument that event-ticket purchases made him a
VPPA consumer.
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PROCEDURAL POSTURE Defendant moved under Federal Rule of Civil Procedure 12(b)(6) to
dismiss plaintiff's proposed class action asserting a claim under the
Video Privacy Protection Act.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court accepts well-pleaded factual
allegations as true, draws reasonable inferences in the plaintiff's favor,
and asks whether the complaint states a facially plausible claim for
relief. Conclusory allegations, unwarranted deductions, and
unreasonable inferences are not accepted as true.
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QUESTIONS PRESENTED

1. Whether the complaint plausibly alleged that Insomniac was a video tape service provider under the
VPPA.

2. Whether Ballard plausibly alleged that he was a consumer or subscriber under the VPPA despite
subscribing to Insomniac's newsletter rather than directly to audiovisual content.

3. Whether the complaint plausibly alleged that Insomniac knowingly disclosed personally identifiable
information within the meaning of the VPPA.

HOLDINGS

1. The complaint plausibly alleged that Insomniac was engaged in the business of delivering prerecorded
audiovisual material because it allegedly offered a substantial library of prerecorded videos and Ballard
regularly viewed that content. Whether the videos were more than peripheral to Insomniac's business
presented a factual dispute that was premature on a motion to dismiss.

2. The complaint plausibly alleged that Ballard was a consumer under the VPPA because his newsletter
subscription was a subscription to goods or services from Insomniac, a video tape service provider. The
VPPA does not require that the subscribed goods or services themselves be audiovisual or that the
subscription be directly connected to the video content viewed.

3. The complaint plausibly alleged a knowing disclosure of personally identifiable information because it
alleged that Insomniac intentionally installed Facebook and TikTok tracking pixels, controlled the data
tracked and transmitted, and transmitted personal viewing information together with unique identifiers
capable of identifying users.

KEY QUOTATIONS

“The Court agrees with the Second and Seventh Circuits’ plain reading of the statute and finds that the
definition of “consumer” in the VPPA is not cabined to “audio visual” goods and services, as Congress chose
to omit an “audio visual” clause from the consumer definition.” (Discussion § II)

“The Court holds at this stage that, regardless of any lack of connection between the Insomniac newsletter
and the video content plaintiff viewed, his newsletter subscription brings him within the definition of
“consumer” under the VPPA.” (Discussion § II)

FACTUAL BACKGROUND

Insomniac operates an electronic dance music festival and events business, along with a website, mobile
application, newsletter, and prerecorded video content including trailers, recaps, and Insomniac TV material.
Ballard subscribed to Insomniac's newsletter, maintained Facebook and TikTok accounts, and regularly watched
prerecorded videos on Insomniac's website while using a browser associated with his Facebook account. He
alleged that Facebook and TikTok tracking pixels transmitted video titles, viewing information, and persistent



platform identifiers to those companies without his knowledge or consent, and that Insomniac controlled the data
tracked and transmitted.

PROCEDURAL HISTORY

Austin Ballard filed a proposed class action alleging that Insomniac knowingly disclosed users' personally
identifiable video-viewing information to Facebook and TikTok. Insomniac moved to dismiss for failure to state
a claim. After a June 6, 2025 hearing, the court denied the motion.
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