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SUMMARY

The Supreme Court of Iowa held that the Iowa Beta Chapter of Phi Delta Theta had standing and was
the real party in interest in an action arising from the defendants’ use of an unlawfully intercepted
recording. The court affirmed liability under Iowa Code chapter 808B, concluding that the recording
was a protected oral communication and that the defendants’ use was willful. It remanded for
reconsideration of actual and punitive damages and related attorney-fee issues.
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PROCEDURAL POSTURE The State of Iowa, the University of Iowa, and Phillip E. Jones
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QUESTIONS PRESENTED

1. Whether the fraternity had standing and was the real party in interest despite suspension of its charter
and lack of student members at trial.

2. Whether the fraternity was a protected party with an identifiable injury under Iowa Code section 808B.8.

3. Whether substantial evidence supported the finding that the recording captured an oral communication
protected by chapter 808B.

4. What conduct constitutes a willful interception or use under Iowa Code chapter 808B.

5. Whether substantial evidence supported the finding that the defendants actively used the intercepted
communication in violation of chapter 808B.

6. Whether Phillip E. Jones could be held personally liable under the amended Iowa Code section 669.5.

7. Whether the fraternity was entitled to punitive damages against Jones.

8. Whether the district court properly calculated liquidated damages and attorney fees and costs.

HOLDINGS

1. The fraternity had standing and was the real party in interest because it retained an identifiable
association, including alumni members and the potential to regain active status, during the litigation.

2. The fraternity was a protected party with an identifiable injury because the defendants treated the
intercepted communication as belonging to or concerning the fraternity and disciplined the fraternity
based on it.

3. The recording was a protected oral communication because the fraternity exhibited a subjective
expectation of privacy and that expectation was objectively reasonable.

4. For civil liability under chapter 808B, willful conduct means purposeful conduct and does not require a
bad motive or knowing unlawful component.

5. Mere listening is not a use under Iowa Code chapter 808B; civil liability requires active use of the
intercepted communication.

6. The 2006 amendment to Iowa Code section 669.5 did not apply retrospectively to eliminate Jones's
personal liability for conduct occurring before the amendment.

7. The punitive-damages award against Jones was improper because the evidence did not establish a
voluntary, intentional, or reckless violation of a known legal duty.



8. Liquidated damages had to end when the defendants stopped using the tape, reducing the award to
$73,200 for 732 days; fees incurred in the administrative disciplinary proceeding were not recoverable
under section 808B.8 and could not be awarded as actual damages in addition to liquidated damages,
while fees incurred prosecuting the civil action remained recoverable.

KEY QUOTATIONS

“We believe mere listening to the intercepted communication is not a use under the Iowa statute. Rather, a
person must actively use the intercepted communication for civil liability to attach.” (763 N.W.2d at 265)

“Therefore, we conclude, in the context of the statute as passed by the legislature, the word “willfully” in
section 808B.2 only requires purposeful conduct without a bad motive or knowing, unlawful component.”
(763 N.W.2d at 263-64)

“Consequently as a matter of law, the evidence was insufficient to award punitive damages and the judgment
for punitive damages against Jones is reversed.” (763 N.W.2d at 268)

FACTUAL BACKGROUND

Elmer Vejar, a nonmember renter and former prospective pledge of the fraternity, secretly recorded a fraternity
meeting in a private subbasement meeting room. University officials used the recording to investigate and
initially discipline the fraternity for hazing, despite the fraternity's contention that the recording was unlawfully
intercepted; the hazing charge was later dropped after the fraternity raised Iowa Code chapter 808B. The
fraternity sued and obtained a district-court judgment imposing liquidated damages, punitive damages against
Jones, and attorney fees and costs.

PROCEDURAL HISTORY

The fraternity sued the State, the University, and several university employees under Iowa Code section 808B.8.
The claims against Baker, Lukas, and Bergeon were dismissed on summary judgment, and the district court
dismissed the Phi Delta Theta House Association's claims after a bench trial but found for the fraternity against
the State, the University, and Jones. The Iowa Supreme Court affirmed liability and some fee and damage
components, reversed the punitive-damages and administrative-fee awards, reduced liquidated damages, and
remanded for entry of a consistent judgment.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the $5,000 punitive-damages award against Jones and the $24,444.18 award for administrative attorney
fees and costs; reduce liquidated damages to $73,200 based on 732 days of violation; otherwise affirm the
district-court judgment and enter judgment consistent with the opinion.
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