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SUMMARY

The Wisconsin Court of Appeals held that a circuit court retains authority under WIS. STAT. §

813.02(1) to consider a motion for a temporary injunction to preserve the parties’ rights pending
arbitration, notwithstanding a stay under WIS. STAT. § 788.02. The court distinguished this authority

from the court’s limited role in determining arbitrability and concluded that the circuit court erred by

declining to decide the injunction motion on the merits. The court reversed in part, affirmed in part,

and remanded for consideration of the temporary injunction motion.
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The plaintiffs appealed an order of the Dane County Circuit Court that
stayed the civil action pending arbitration and declined to rule on the
plaintiffs' motions for a temporary injunction and a declaration
concerning Herbal Aspect LLC's legal representation. The Court of

Appeals granted leave to appeal.

Statutory and case-law interpretation are reviewed de novo. A circuit
court's decision to grant or deny a temporary injunction is reviewed for
an erroneous exercise of discretion, including an error of law or a
mistaken belief that the court lacks authority to exercise its discretion.

Contract interpretation is reviewed de novo.
published
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QUESTIONS PRESENTED

1. Whether Wisconsin Statutes section 788.02, which requires a court to stay the trial of an action
involving an arbitrable issue, categorically bars a circuit court from considering or issuing a temporary
injunction to preserve the status quo pending arbitration.

2. Whether the arbitration rules incorporated into the operating agreement prohibited the plaintiffs from

seeking court-ordered temporary injunctive relief.

3. Whether the circuit court erred by denying the motion for a declaration concerning Herbal Aspect LLC's
legal representation.

HOLDINGS

1. Wisconsin circuit courts retain authority to consider and, when the statutory criteria are satisfied, issue a
temporary injunction under Wisconsin Statutes section 813.02(1) in a civil action whose merits will be
resolved through arbitration. Section 788.02's requirement to stay the trial does not categorically bar

such pre-arbitration relief.

2. The incorporated Commercial Arbitration Rules of the American Arbitration Association contemplate
and permit a party to seek interim measures, including court-ordered injunctive relief, pending

arbitration.

3. The appellate court should remand for the circuit court to exercise its discretion in the first instance; it

should not direct the circuit court to grant the injunction.

4. The denial of the declaration motion is affirmed because the plaintiffs' argument was undeveloped, failed
to identify clearly the scope and legal basis of the requested declaration, and did not establish

entitlement to the requested relief.

KEY QUOTATIONS

“We conclude that courts retain authority to issue temporary injunctions in advance of arbitration

proceedings.” (1)

“One function is a circuit court’s obligation to determine whether a dispute must be arbitrated. This is a
gatekeeping function: the court determines whether the dispute must be arbitrated. A separate function is a
court’s ability to exercise its equitable power to preserve the status quo in a lawsuit pending resolution of the
merits.” (122)



“This unambiguously contemplates that the parties may seek “interim measures” from a court, and Rule

38(a) establishes that “interim measures” includes “injunctive relief.”” (58)

FACTUAL BACKGROUND

The underlying dispute concerns ownership and control of Herbal Aspect LLC. The company's operating
agreement requires controversies arising out of or relating to the agreement to be finally settled under the
Commercial Arbitration Rules of the American Arbitration Association, using expedited procedures. While the
defendants sought a stay pending arbitration, the plaintiffs sought a temporary injunction restraining actions
involving company resources and employees, and separately sought a declaration that a law firm could represent
Herbal Aspect. The arbitration rules included provisions allowing an arbitrator to issue interim injunctive relief

and stating that a request for interim measures from a judicial authority is not incompatible with arbitration.

PROCEDURAL HISTORY

Alan Robinson filed a civil action concerning ownership and control of Herbal Aspect LL.C. The defendants
moved to stay the action under Wisconsin Statutes section 788.02 based on an arbitration provision in the
company's operating agreement. While the stay motion was pending, the plaintiffs moved for a temporary
injunction under section 813.02(1)(a) and for a declaration regarding counsel's authority to represent Herbal
Aspect. The circuit court stayed the action and declined to address either motion on the merits, concluding that
doing so would resolve substantive matters reserved for arbitration. The Court of Appeals affirmed the denial of

the declaration motion, reversed the refusal to consider the temporary injunction motion, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The circuit court must consider the Robinson parties' temporary injunction motion under the applicable
standards, including the requirements of WIS. STAT. § 813.02(1)(a), while leaving the stay of the trial pending
arbitration in place. The circuit court must exercise its discretion in the first instance and determine whether any
injunction is appropriate in light of the current circumstances and the arbitration procedures available to the

parties.
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